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Foreword 

MULTINATIONAL CORPORATIONS have taken advantage of increas¬ 

ingly integrated markets to organize production on a global scale. 

There now exist over 60,000 multinational corporations with more 

than 450,000 subsidiaries in every corner of the world. Major compa¬ 

nies buy products from literally tens of thousands of subcontractors in 

developed and developing countries alike. The private sector is weav¬ 

ing together the world economy to an unprecedented degree. 

In the process, most people believe that multinational corporations 

deliberately undermine national regulatory systems and drive stan¬ 

dards down to the lowest common denominator. Yet, many companies 

participate in collective efforts to develop new international standards 

that go beyond what is required by national law. They develop techni¬ 

cal standards that make international commerce easier to conduct. In¬ 

creasingly, they also adopt policies that address urgent social issues. 

This evolving sense of social responsibility has not been taken seri¬ 

ously to date, yet it is a prominent feature of current corporate prac¬ 

tice. Why would corporations voluntarily agree to adopt higher stan¬ 

dards than legally required? In what areas are they most likely to do 

so? Can we view these practices as a form of regulation, and if so, how 

does it compete with traditional regulation? Is this just another illus¬ 

tration of the power of the private sector to shape world politics to its 

own ends? Or is this a new instrument for the resolution of pressing 

global problems? 

A Public Role for the Private Sector: Industry Self-Regulation in a 

Global Economy provides a broad overview and analysis of recent 

changes in the role of the private sector in international affairs. It ex¬ 

amines the contributions of the private sector to efforts to construct a 

Vll 



Vlll A PUBLIC ROLE FOR THE PRIVATE SECTOR 

new post-Cold War framework for the global political economy. This 

framework must accommodate rapid technological change, the inte¬ 

gration of national markets into a global one, and the increasing 

transnationalism of political activism. This book explores such activi¬ 

ties on three critical issues—environment, labor, and information pri¬ 

vacy—to evaluate what drives changes in corporate behavior, and 

what effect these changes have on broader political and social condi¬ 

tions. This allows us to consider seriously the place of the private sec¬ 

tor in providing governance to the world economy. The anwers raise 

significant concerns about the capacity of national governments to 

govern in a globalized economy. They also address important issues of 

accountability, legitimacy, and power if the private sector becomes a 

primary source for the development and implementation of rules, 

standards, and social norms. 

It is impossible to understand contemporary transformations in 

world politics without understanding the role of the modern corpora¬ 

tion, for it has become one of the most significant actors on the world 

scene. To this end, the Carnegie Endowment has established an ongo¬ 

ing project on the role of the private sector in international affairs. 

While on leave from the University of Maryland, Professor Virginia 

Haulier directed the hrst phase of this project. The Public Role of the 

Private Sector is a major contribution to a wider appreciation of the 

rapidly changing relationship between the public and private sectors 

in an era of great change. 

Jessica T. Mathews 

President, Carnegie Endowment for International Peace 



Preface 

THIS BOOK STARTED as a Small project to explore the public role of 

the private sector in setting international standards. When I began, I 

had no intention of getting mired in the debates over corporate social 

responsibility. Yet, as I began to collect material on international stan¬ 

dard setting by the private sector I began to realize that almost every 

day the news would contain some tidbit about a new socially responsi¬ 

ble corporate initiative. I became intrigued by the social and political 

implications of the changing role of business during a period of in¬ 

tense debate over the benefits and costs of globalization. It seemed that 

governments in the developed world were scaling back their social 

welfare programs but were torn over whether or not to demand that 

developing country trade partners reduce or expand their flimsy so¬ 

cial programs. Political leaders of a variety of political persuasions 

began to look on corporate codes of conduct as a way to have their cake 

and eat it too: free trade but with someone else—multinational corpo¬ 

rations—taking care of the side effects. Most of what had been written 

on this subject consisted of either single case studies that gave no real 

idea of the scope of what was happening, persuasive pieces designed to 

convince executives to jump on this new bandwagon, or critical essays 

condemning this as pure corporate public relations. 

Support for this project came from the Carnegie Endowment for 

International Peace, under the leadership ofjessica Mathews. She rec¬ 

ognized early on that the private sector had a public role to play, but 

that this raised all sorts of issues about power, governance, and ac¬ 

countability. I want to thank her for giving me the opportunity and 

support I needed to pursue this project. 
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X A PUBLIC ROLE FOR THE PRIVATE SECTOR 

I have to thank my associates at the Endowment for all their help: 

Ann Florini, Chantal dejonge Oudraat, PJ. Simmons, William Drake, 

Marina Ottaway Martha Olcott, and Tom Carothers. I would espe¬ 

cially like to thank my assistant Michael Carriere, a Junior Fellow at 

the Carnegie Endowment, whose research assistance was invaluable. 

I also would like to thank the participants in the study group on the 

public role of the private sector and the panelists and attendees at the 

conference organized at the Carnegie Endowment. Thanks also go to 

all the people—too many to name individually—with whom I have 

discussed this project. They expressed sincere enthusiasm and were 

always helpful and insightful in discussions. 

My hope is that this book will help readers understand the scope 

and character of an important element of the modern system of global 

governance. I hope it goes some way to finding a path between two 

different perspectives found in the literature and public debates over 

multinational corporations: the naive belief that corporate social re¬ 

sponsibility can replace government authority versus the cynical 

stance that all corporate actions are corrupt. There are individuals 

both inside and outside the corporate community who are sincerely 

searching for the appropriate role for the private sector in the 

post-Cold War era. 
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Introduction 

IN THE PAST DECADE, most major multinational Corporations (mncs) 

—and many smaller ones—have rushed to develop new codes of con¬ 

duct that set standards for their behavior on issues that top the inter¬ 

national agenda. These issues include everything from the use of 

sweatshop labor to the level of carbon emissions from their factories. 

In a turnabout from the past, many companies now actively seek out 

their critics in the nonprofit world as partners for new social and envi¬ 

ronmental programs. Some dismiss this new approach as a public rela¬ 

tions ploy designed to ward off government regulation and make the 

companies look good to consumers. Proponents argue that these vol¬ 

untary standards have a significant positive influence on the behavior 

of companies and are more flexible and easier to implement than tra¬ 

ditional industry regulation. All sides view industry self-regulation as 

a potential new source of global governance, that is, mechanisms to 

reach collective decisions about transnational problems with or with¬ 

out government participation. What they do not agree on is whether 

this is a legitimate and effective means to achieve public policy goals. 

Globalization has made the regulation of mncs one of the most con¬ 

tentious issues in relations among states and within societies. Com¬ 

peting states have not been able to negotiate comprehensive rules re¬ 

garding corporate rights and responsibilities, as demonstrated by the 

failure of the recent negotiations over a Multilateral Agreement on 

Investment (mai).^ At the national level, most industrialized and 

many developing countries are moving toward a more market 

friendly system of regulation, in which governments often delegate 

numerous responsibilities to the private sector (Aman 1999). Busi¬ 

nesses are being pushed and pulled to adopt voluntary standards by 

I 



2 A PUBLIC ROLE FOR THE PRIVATE SECTOR 

their fear of ill-conceived international rules and transnational ac¬ 

tivist pressure, of heightened competition in a world in which reputa¬ 

tion matters, and of the spread of new ideas within the business world 

about how to achieve long-term profitable growth. Governments are 

interested in legitimizing these efforts in the hope that they can pro¬ 

tect society from the negative side effects of corporate activities in a 

flexible way that maintains national competitiveness. 

The problem that governments and publics have with these volun¬ 

tary initiatives is precisely that they are voluntary, with often-weak 

enforcement mechanisms. Few people trust business to implement 

higher standards and stick by them. This is further complicated by 

the fact that most of these initiatives are fundamentally about the ac¬ 

tivities of a corporation in other countries. Governments and publics in 

the industrialized countries, in which regulatory systems are strong 

and well developed, want the private sector to raise standards in devel¬ 

oping countries. Many critics fear that the ability of international in¬ 

vestors to move easily from country to country will lead to a “race to 

the bottom” as companies seek out sources of low-cost production, 

which often means countries with weak regulatory systems.^ Indus¬ 

try self-regulation may be one way to raise standards, but because 

those standards are voluntary and unenforceable, they lack credibil¬ 

ity. Even more troubling for many, however, is the issue of accounta¬ 

bility. If these efforts are an indirect means for public goals to be met 

by private interests, then how does the public influence their content? 

How can the public make sure the private sector upholds its end of 

this one-sided bargain? Without the public having a voice, these new 

forms of regulation appear to be undemocratic and illegitimate. 

This book addresses three overarching questions raised by the 

trend of industry self-regulation. First, why would industry go be¬ 

yond what is required by national and international regulation and 

put significant constraints on its own behavior? Second, how do the 

participants in self-regulation deal with issues of enforcement, ac¬ 

countability, transparency, and credibility? Third, how should gov¬ 

ernments and publics view these industry activities? 

To answer these questions, this book begins with an overview of the 

current state of play in industry self-regulation and the context in 

which it is developing. The discussion in subsequent chapters then 

moves to three policy arenas in which debates over industry self-regu¬ 

lation are most prominent: environment, labor, and privacy. These are 
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all cases in which one of the main points of contention is the behavior 

of business in global markets. All three areas raise questions about 

how multinational corporations should handle overseas production 

and exchange relations. Under what conditions would we expect to see 

more industry self-regulation? As will be demonstrated in the follow¬ 

ing chapters, the most potent confluence of factors is a high risk of 

government regulation at the national or international level; rela¬ 

tively low economic competition but high asset specificity; high prob¬ 

ability of transnational activist pressure; reputation as a key asset of 

the company or industry involved; and high levels of information ex¬ 

change, learning, and consensus within the industry. This particular 

confluence is rare, and the three cases are each quite different in this 

regard. Yet, in every case, industry self-regulation has become a key 

element of the policy debate. 

Given these expectations about the conditions that lead companies 

to choose to self-regulate, the next step is to explore exactly how they 

do it and what concerns are raised by their initiatives. There is a sur¬ 

prising variety of programs: from corporate codes to monitoring sys¬ 

tems to elaborate partnerships with nongovernmental organizations 

(ngos) or governments in a form of co-regulation. Many of these pro¬ 

grams seek to assure some sort of credibility and accountability for the 

voluntary initiatives, and use what might be called “soft enforce¬ 

ment,” that is, reputation and transparency to leverage public pres¬ 

sure to ensure the commitments made by the firm are upheld. 

The three case studies explore the factors that appear to drive firms 

toward self-regulation, the variety of commitments those firms un¬ 

dertake, and the tensions that arise between public and private inter¬ 

ests. Each chapter examines codes adopted by individual firms; those 

adopted through industrywide negotiation; and those either devel¬ 

oped through a partnership among business and other entities, or de¬ 

veloped by NGOS, intergovernmental organizations, and states and 

presented to the private sector for adoption. Each chapter describes 

the systems of management implementation, monitoring, and trans¬ 

parency being developed. Finally, each explores the degree to which 

these voluntary programs might meet public expectations. The data 

for these cases were current as of March 2001; these are dynamic are¬ 

nas, though, where continued change is inevitable. 

Voluntary standard setting by firms is a logical response to the am¬ 

biguities and uncertainties of the current global system. It responds to 
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societal pressure, while avoiding rigid government interference. It is 

voluntary and therefore can be applied in a flexible manner. It is poten¬ 

tially global in scope, and if adopted widely, would reduce costs, in¬ 

crease efficiency, and prevent other corporations from gaining com¬ 

petitive advantage. Governments seeking to find some way to provide 

social protections to the public—at home and abroad—while strength¬ 

ening national economic competitiveness look on corporate social re¬ 

sponsibility as an element of the “third way” between socialism and 

capitalism.^ Political interests on the left and right are becoming more 

interested in exploring and supporting corporate voluntary initiatives 

to deal with the backlash against globalization and to maintain open 

markets. Private sector self-regulation appears to its supporters as a 

way to balance the interests of business and society without expand¬ 

ing government intervention in the economy. 

Nevertheless, three questions arise repeatedly in evaluating these 

efforts: How are these voluntary measures enforced, if at all? How 

credible are business commitments, given the lack of strong enforce¬ 

ment? And how accountable is business to the wider public when 

adopting these nondemocratic standards? Harrison, in a review of 

purely national programs in the United States and Canada, comes to 

mixed conclusions about the effectiveness of corporate environmental 

self-regulation (Harrison 1999). Gordon, however, argues in a recent 

paper that nonbinding agreements (such as industry self-regulatory 

commitments) have an important role to play in experimenting with 

new rules and creating consensus for eventual public regulation (Gor¬ 

don 1999; see also Chayes and Chayes 1998). 

If the kind of standard-setting activity represented in these three 

cases becomes widespread, then it will present new challenges for all 

the participants. The concluding chapter in this book addresses self¬ 

regulation in light of arguments about corporate power and discusses 

the challenge that such corporate action presents to governments and 

NCOS. It also presents a broader view of the results of industry self- 

regulation and what it means for global governance. 

Governments will have to consider how industry self-regulation 

affects domestic regulatory capacity, because it can compete with or 

supplement national regulatory norms, even though applied to indus¬ 

try activities abroad. On the one hand, relying on voluntary initiatives 

certainly lowers the cost of influencing and monitoring business be- 



Introduction 5 

havior. In fact, the existence of such initiatives challenges govern¬ 

ments to develop new institutional incentives for the private sector to 

expand these activities. On the other hand, these initiatives probably 

will not relieve the pressure on governments to intervene, because in 

many cases the implementation of these codes is weak. Nevertheless, 

the industrialized countries may view these voluntary private sector 

initiatives as a way to resolve the tensions between promoting both 

foreign investment and high standards at the same time. Some may 

argue that these initiatives simply reflect the decreasing capacity of 

these governments to regulate domestically or to negotiate interna¬ 

tional agreements about the behavior of mncs."* The international in¬ 

tegration of markets has changed the ability and willingness of states 

to intervene in economic affairs, or at least, in the affairs of mncs. 

These initiatives could ultimately increase the backlash against glob¬ 

alization, if they appear to be an abdication to the private sector of gov¬ 

ernment responsibility. 

Private sector standard setting also poses new challenges for ngos. 

To the degree that voluntary initiatives actually raise standards, the 

business sector will expect less criticism from these groups, ngos will 

need to publicize good behavior, instead of concentrating all their at¬ 

tention on the bad. But the level of trust between many ngos and the 

business community is quite low, and many activists simply do not ac¬ 

cept the legitimacy of the corporate community on any level. Some or¬ 

ganizations may be willing to engage in dialogue and form partner¬ 

ships with business for specific projects, but they may not be able to 

sustain a long-term relationship. Because the standards embodied in 

corporate initiatives will never meet the criteria of all the diverse 

groups watching the private sector, and because implementation sys¬ 

tems are weak, the perceived failures of these exercises will tempt 

many ngos to turn their backs on industry and concentrate on high¬ 

lighting the violations of business and lobbying for strict regulation. 

Richard Newton, director of bp Europe, noted recently: “If people 

think you have power, then—to some degree at least—you do” (Buchan 

1998). Both the perception and reality of corporate power in a global 

economy have made the role of the private sector in international 

affairs a source of constant contention. The shift in power away from 

governments portends a future in which the relationship between 

business and society may be very different from what we see today. 
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I 

Public and Private Interests in Global Regulation: 
An Overview of the Issues 

THE PUBLIC AND MOST POLITICIANS are just beginning to engage in 

serious debate over the conditions under which industry self-regula¬ 

tion makes sense in the era of globalization. This debate requires more 

understanding of the driving forces behind this trend—forces that 

reflect the relative power of governments to rule, industry to gain au¬ 

thority in new spheres, and the public to influence policy. Many peo¬ 

ple have decried the effects of globalization and argue that power is 

shifting dramatically into the hands of corporations. William Greider 

titled his recent book One World, Ready or Not; David Korten called 

his book When Corporations Rule the World (Greider 1997; Korten 1995). 

The examples they give present a picture of politicians bowing to the 

demands of big business, often in a corrupt way.^ Internationally, cor¬ 

porations are accused of skipping lightly from country to country in 

search of the most accommodating political environment. But if this is 

true, then any efforts by mncs to restrain their own behavior—how¬ 

ever weak those restraints may be—must be considered an anomaly. 

Why do it? 

To begin to answer this fundamental question, this chapter first 

defines self-regulation and its elements and then examines the con¬ 

text in which industry self-regulation is taking place. The next section 

turns to the issue of how globalization is changing the character of 

business, forcing it to take on new roles in the public domain. It then 

offers a brief survey of international regulatory efforts to date. Finally, 

it identifies and explores the factors that are driving industry to self¬ 

regulation. 

7 
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The Context for Industry Self-Regulation 

Technically, regulation is action or behavior that is required by govern¬ 

ments—it is not voluntary, and the regulators are public authorities.^ 

But in broader, more practical terms, regulation is the formal rules or 

standards that dictate what is acceptable and required behavior, put¬ 

ting limits on what is permissible.^ Self-regulation occurs when those 

regulated—in this case, corporations—design and enforce the rules 

themselves. The rules that govern their behavior are adopted volun¬ 

tarily, either going beyond current regulatory requirements or estab¬ 

lishing new standards in areas in which government rules or standards 

are lacking. Although they are adopted voluntarily, the rules may be 

backed up with a variety of formal and informal enforcement mecha¬ 

nisms including written agreements among companies or between 

companies and other groups. The basic document of such an initiative 

typically is a “corporate code of conduct.” A recent description of the 

nature of agreements between states could just as well apply to corpo¬ 

rate codes, especially when they involve more than one firm: 

The agreements vary widely in scope, number of parties, and de¬ 

gree of specificity, as well as in subject matter. Some are little more 

than statements of principle or agreements to agree. Others con¬ 

tain detailed prescriptions for behavior in a defined field. Still 

others may be umbrella agreements for consensus building in 

preparation for more specific regulation later. Often they create 

international organizations to oversee the enterprise. (Chayes 

and Chayes 1998, i) 

Two types of industry standard setting are often held up as models 

for business self-regulation, and they influence the character of the 

trends we see today. First, from a business perspective, the way to de¬ 

velop international standards is the way they have always been devel¬ 

oped for technical advances or market promotion. These standards 

specify the physical qualities required for the sale and use of industrial 

or commercial products and services, or the terms under which busi¬ 

ness exchanges will occur. Industry associations have a long history of 

designing and promoting good design practices for their members and 
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have taken the initiative to develop new standards for emerging tech¬ 

nologies. These are intended to facilitate international exchange of 

goods and services, enhance the reputation of the industry as a whole, 

and reduce the costs of doing business. For instance, the pharmaceuti¬ 

cal industry has strict standards for marketing drugs, because bad 

practices will undermine consumer trust and potentially weaken the 

market. International bodies such as the International Organization 

for Standardization (iso), whose members are a mix of government 

and nongovernment representatives, negotiate agreements that spec¬ 

ify the rules, guidelines, and characteristics for materials, products, 

processes, and services. For some forms of contemporary self-regula¬ 

tory activity, this technical model dominates industry thinking. 

The second model comes from the activist initiatives of the 1970s 

and 1980s and is much more foreign to the business mind. This model 

is based on social or political demands from outside the business com¬ 

munity. The Sullivan and MacBride Principles, for apartheid South 

Africa and conflict-ridden Northern Ireland, respectively, are two 

early examples. Despite their mixed record, both efforts brought to the 

attention of a wide audience the possibilities for achieving social re¬ 

form through a change in corporate behavior. They thus set the stage 

for the next phase in corporate regulation. That next phase is what we 

are seeing now, a “corporate accountability” movement in which civil 

society groups pressure companies to develop codes of conduct or to 

adopt commitments developed by others (Broad and Cavanagh 1998). 

In many cases, a crisis such as an oil spill or the exposure of sweatshop 

conditions in a factory triggers the mobilization of pressure groups 

and leads to the development of new industry principles. For instance, 

the Exxon Valdez oil spill eventually led a small group of environmen¬ 

talists and sympathetic business executives to develop and adopt the 

Coalition for Environmentally Responsible Economies (ceres) Prin¬ 

ciples on environmental responsibility. In this case, industry devel¬ 

oped standards not to address technical concerns or make it easier to 

exchange goods and services, but rather in response to social demands. 

The trend toward self-regulation went relatively unnoticed until 

recently. This may be in part because the phenomenon itself is difficult 

to see. We tend to assume that regulation is an activity of governments, 

therefore blinding ourselves to other varieties of rule. Much self¬ 

regulation occurs as a matter of course within industry associations 
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and is viewed as simply a process of determining business “best prac¬ 

tices” or as something that leads to obscure technical standards.^ Cor¬ 

porations increasingly have begun to adopt codes of conduct that lay 

out their rights and responsibilities, but they have done so in such an 

ad hoc fashion that it is difficult to determine the scope of the codes. 

Only recently have different projects begun to collect and analyze cor¬ 

porate codes. Social and political partnerships among corporations, in¬ 

ternational organizations, governments, and nongovernmental ac¬ 

tors have expanded in number, but their purpose is often such a mix of 

providing public goods and services, setting industry standards, and 

obtaining private benefits that their regulatory aspect is hard to see. 

The main participants in self-regulation are mncs based in the in¬ 

dustrialized countries.^ Changes in the international system provide 

them with increasing access to a large number of markets hitherto 

closed to them. The most dramatic opportunity is China’s entry into 

the World Trade Organization (wto) portending a great reorganiza¬ 

tion of the world economy. Both large and small firms have an interna¬ 

tional presence through trade. Joint ventures, strategic alliances, out¬ 

sourcing of production to local manufacturers abroad, and in recent 

years, via the Internet (Oman 1984; Gomes-Casseres 1994).^° Intense 

competition for markets pushes all firms to produce at lower cost, 

with higher quality, and to respond to changing consumer demands 

almost instantaneously. In their operations in developing countries, 

firms face myriad conflicting cultures, often-weak national govern¬ 

ments, and markets so thin of economic activity that foreign corpora¬ 

tions easily dominate them. They also find themselves dealing with a 

tangle of law and regulation at multiple levels of government on a va¬ 

riety of policy issues. Many corporations that invest and transact busi¬ 

ness internationally are torn between a desire for harmonization and 

standardization of the rules of the game, and strategic calculations 

about the competitive edge that they could gain from taking advan¬ 

tage of such a mixed system." 

Corporate leaders consistently express anxiety at the thought of 

government intervention, especially in the most competitive sectors. 

This concern exists even though deregulation, privatization, and 

market-oriented policies have become widely accepted around the 

world in the past two decades. Governments increasingly view their 

own roles as that of facilitators of market expansion and competitive- 
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ness.^^ Politicians of both the left and right advocate smaller govern¬ 

ment and more market-friendly regulation, including delegation of 

tasks to the private sector/^ Former US. president Bill Clinton fa¬ 

mously declared that “the era of big government is dead.” 

Despite this overall liberalizing trend, we now see the public in 

many countries demanding that government deal with the downside 

of globalization.^'^ Riots in Seattle over the wto, protests in Washing¬ 

ton, D.C., over World Bank and International Monetary Fund (imf) 

policies, and activist mobilization for any major international eco¬ 

nomic gathering reflect a growing uneasiness with the economic 

forces unleashed in the past few decades. Those forces are embodied in 

the MNC. In a May 1999 poll in Great Britain, over 50 percent of those 

surveyed disagreed with the statement that the profits of large compa¬ 

nies make things better for everyone who uses their products and 

services—a percentage that had steadily increased over the past 

decade (mori 1999). 

The demands of consumers, activists, and the media—which are all 

active transnationally—are expanding. Nongovernmental advocacy 

organizations in particular have become more effective in construct¬ 

ing transnational issue networks to press their causes in many diff¬ 

erent political arenas at once (Florini 2000; Mathews 1997; Keck and 

Sikkink 1998; Simmons 1998). For some issues, activists who are 

blocked in their efforts to persuade governments to regulate and pun¬ 

ish corporate transgressors now target the business community di¬ 

rectly (Broad and Cavanagh 1998). They use the media to expose corpo¬ 

rate violators, protest against a company, bring lawsuits against specific 

companies or industries, and generally raise the costs—economically 

and politically-of doing business."^ They mobilize consumers and in¬ 

vestors as a strategy to effect corporate change. Consumers demand 

high quality and low cost in the products and services they buy, but 

they also increasingly expect business to produce them in ways that do 

not have negative consequences for society. Investors also pressure 

corporate leaders by investing in socially responsible companies and 

bringing shareholder resolutions to annual meetings. Shareholder ac¬ 

tivism is increasing in the United States and Europe, and to some de¬ 

gree the “shareholder” perspective on corporate governance is giving 

way to “stakeholder” perspectives.'^ This is the context in which busi¬ 

nesses are turning toward self-regulatory strategies. 
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Globalization and Changes in the 
Character of Business 

Industry self-regulation is one element of globalization. Continuous 

debate about the causes and consequences of globalization has yet to 

lead to any consensus about the nature of the phenomenon. The core 

of the debate, however, can be summed up by the term convergence. 

Some people debate whether global economic integration forces all 

governments to adopt similar policies, such as free trade or loosened 

restrictions on foreign investment (Berger and Dore 1996; Boyer and 

Drache 1996; Prakash and Hart 1999). Others argue over whether 

globalization forces political parties to adopt similar platforms, and 

whether there is a convergence in partisan politics (Garrett 1998). 

Many point to the decline in state power as a hallmark of globalization, 

affecting all countries, even the most powerful (Hirst and Thompson 

1995; Ohmae 1995; Strange 1996; Mathews 1997). A small number of 

scholars have tried to assess whether global economic pressures lead 

to convergence in the organization and market behavior of firms 

(Doremus et al. 1998). Even fewer address systematically whether 

globalization leads to convergence in the political roles adopted by 

firms, and how this might affect the relationship between the public 

and private sectors in governing the world economy. 

This project starts from the empirical observation that many mncs 

are adopting a variety of self-regulatory policies and are doing so at an 

increasing rate. Self-regulatory policies include: corporate codes of 

conduct that lay out the social commitments the company makes; man¬ 

agement and accounting systems that translate those commitments 

into specific roles and responsibilities within the organization; imple¬ 

mentation programs that involve the expenditure of resources to 

achieve specific goals; and monitoring, auditing, certification, and la¬ 

beling programs that testify to successful achievement. Industry self- 

regulation also shades into “co-regulation” at times, when the policies 

and programs are developed in cooperation with governments. Much 

of this activity falls under the more popular headings of corporate so¬ 

cial responsibility, corporate citizenship, and business ethics. 

The Organization for Economic Cooperation and Development 

(oecd) recently analyzed a sample of 233 corporate codes of conduct. 
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This analysis demonstrated that a growing number of companies ei¬ 

ther adopted or revised their codes of conduct in the past decade 

(oECD 1998). In a recent survey, kpmg reported that of 1,000 large 

Canadian companies 86.4 percent have codes stating their values and 

principles, and 72.7 percent conduct programs focusing on promoting 

ethical values and practices (kpmg 2000). A recent International 

Labor Organization (ilo) report on voluntary initiatives found the 

same upward trend in the number of codes addressing labor issues. In¬ 

directly, corporate interest can be gauged by the increasingly large au¬ 

dience for the annual meetings of Business for Social Responsibility 

(bsr), a U.S.-based business membership organization. The Prince of 

Wales Business Leaders Forum (pwblf) in the United Kingdom, 

made up of British firms, has gained more and more visibility and 

influence in promoting corporate social responsibility. The Sullivan 

Principles, originally developed for companies in apartheid South 

Africa, have been revised to become general global guidelines, and 

many companies are signing up. The UN Global Compact, under 

which corporations commit to uphold nine principles drawn from UN 

agreements, is beginning to attract major mncs. Membership in the 

US.-based Association of Ethics Officers went from only twelve in 

1993 to over 700 today, as more firms feel the need to have ethics and 

compliance officers (Ethics Officers Association 2000).^^ The number 

of business conferences devoted to business ethics, corporate social re¬ 

sponsibility, codes of conduct, and related topics has mushroomed (al¬ 

though no exact figures are available). Even the US. Chamber of Com¬ 

merce—not usually viewed as a progressive organization-recently 

established a Corporate Citizenship Center. 

Corporate codes of conduct are generally the most visible measure 

of industry self-regulation. However, there is now an array of other el¬ 

ements in this emerging self-regulatory system. An increasing num¬ 

ber of management programs support the implementation of conduct 

codes within the corporate bureaucracy. These internal management 

systems include auditing, accounting, monitoring, and reporting re¬ 

quirements. In fact, there has been such a proliferation in environ¬ 

mental reporting alone that the UN Environment Program (unep), in 

partnership with business organizations and ngos, has convened a 

Global Reporting Initiative (gri) in an effort to standardize and make 

sense of the competing formats. Hundreds of international hrms have 
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adopted environmental management systems, including the ISO 

14000 standards, which require companies to develop links between a 

corporate environmental code and actual implementation through¬ 

out the organization/® Monitoring and auditing of performance have 

become so common that the major auditing and accounting firms now 

have well-established practices in this new market, with Pricewater- 

houseCoopers taking an early lead in the market for social audits of 

factories. Businesses have created new associations to develop and im¬ 

plement standards, often partnering with ngos, for example, in the 

Fair Labor Association for apparel manufacturers in the United States. 

Many companies have moved from simple codes of conduct developed 

by top management to bottom-up policy processes within the entire 

company. Still others have moved from codes developed in-house to 

collective efforts within an industry or business group. Others have 

developed more elaborate systems that institutionalize new practices 

and certify their implementation. For example, Mattel has established 

an independent monitoring organization that publishes its report on 

practices in overseas suppliers’ factories. 

What is particularly noteworthy about the current trend, however, 

is the degree to which the private sector is pursuing self-regulatory 

actions in areas that are typically not viewed as essential to their core 

economic activities. Voluntary codes and standards do not address 

narrow technical issues alone. They also do not entirely fit under the 

heading of traditional philanthropic programs, although some corpo¬ 

rate executives think of them this way. They address what might be 

called the externalities of corporate activity—the side effects of mod¬ 

ern production, distribution, sales, and service. The existence of these 

externalities is often given as the justification for government inter¬ 

vention to correct this market failure. To date, however, governments 

have not been very effective at intervening at the international level 

to regulate corporate behavior on social and environmental issues. 

How should we view these developments? Do they signify a new 

trend in how corporations behave and what expectations society has of 

them? Or are they simply an effort to distract attention from an un¬ 

derlying disconnect between the interests of the private sector and 
those of the public? 
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A Survey of International Regulation 
of Multinational Corporations 

The regulation of private sector activity historically has traded back 

and forth between public and private hands. Industry self-regulation, 

especially for cross-border exchanges, is not an entirely new phenom¬ 

enon, but it periodically falls out of favor. During the sixteenth cen¬ 

tury, when long-distance trade became common throughout Europe, 

merchants developed their own system of rules for exchanging money 

and goods and for settling disputes that were independent of political 

jurisdiction (Braudel 1981-1984). Over the course of the next few cen¬ 

turies, as political leaders consolidated the new sovereign nation¬ 

states in Europe, they often adopted and codified this merchant law, 

gradually drawing a line between private activity and public rule 

making. By the mid-twentieth century, the area of private rule mak¬ 

ing gave way to an expansion of the public sector in many dimensions. 

Only in the past twenty years has the separation between the public 

and private sectors become less rigid, as state intervention in eco¬ 

nomic affairs has been reversed by a wave of privatization and deregu¬ 

lation. Much of the new private sector governance responds to gaps in 

global governance that stem from the lack of overarching, compre¬ 

hensive regulation of corporations at the international level. 

Governments have repeatedly tried in the past few decades to de¬ 

velop an effective regime for regulating international corporate be¬ 

havior but have never successfully negotiated a strong and compre¬ 

hensive system. Since mncs first emerged as a significant force after 

World War II, regulation of them has generally been by individual 

countries and not by international law and organizations, although 

this issue has certainly been on the agenda during the entire post- 

World War II era. The effort to use international law to regulate corpo¬ 

rations reached a high point in the 1970s, when the United Nations 

sponsored negotiations over a proposed voluntary Code of Conduct on 

Transnational Corporations, the oecd developed its Guidelines for 

Multinational Enterprises, and the ilo adopted its tripartite Declara¬ 

tion of Principles Concerning Multinational Enterprises and Social 

Policy. Governments also negotiated sectoral agreements as a result of 

contentious debates over specific industry practices, such as the mar- 
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keting of infant formula in developing countries. In Latin America, 

countries responded to the entry of foreign investors with the creation 

of a set of regional investment codes (Lipson 1985).^^ Both developing 

nations and trade unions in the 1970s agreed that the power of inter¬ 

national business needed to be reined in as part of a New International 

Economic Order, but their efforts failed (Kline 1985). 

The climate of the early 1970s played an important role in captur¬ 

ing the collective attention of the United Nations and others on the 

issue of corporate behavior. Corporate influence on national politics 

had become a pressing concern, particularly in newly independent 

states still uncertain of their sovereignty. Scandals had erupted, for in¬ 

stance, over the role of the International Telephone and Telegraph 

company (itt) in Chile. In response to developing country demands, 

the Economic and Social Council of the United Nations (ecosoc) in 

1972 adopted a resolution to monitor closely the behavior of transna¬ 

tional corporations (tncs). ecosoc established the Commission on 

Transnational Corporations in 1974 with the mandate to negotiate a 

code of conduct for tncs. Under the proposed UN Code, states would 

pledge to ensure that foreign investors respected national sovereignty 

and human rights, disclosed relevant information to host govern¬ 

ments about their operations, refrained from transfer pricing, and re¬ 

solved other points of contention.^® Erom the very start, the United 

Nations assumed the end result would be a comprehensive, single in¬ 
ternational instrument. 

Developing countries, empowered by the success of the Organiza¬ 

tion of Petroleum Exporting Countries (opec) oil embargo in 1972, in¬ 

sisted that the industrialized world make the code mandatory and 

apply it only to tncs and not to the governments that host them. The 

major industrialized nations, however, supported a voluntary code 

that addressed both host government and corporate behavior. In the 

early negotiations, the issues of nationalization and compensation of 

foreign corporate assets and the national treatment of foreign compa¬ 

nies tied up the discussions. The UN debate over a corporate code be¬ 

came a flash point for conflicts between the developing and industrial¬ 

ized countries, exacerbated by Cold War tensions and the ideological 

fight between capitalism and communism. The negotiations dragged 
on throughout the decade. 

By 1985, efforts to develop an international corporate code had stag- 
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nated (Kline 1985). In both the United States and the United Kingdom 

the political wind had turned by the 1980s, and new governments 

ardently pursued free market policies that went against further regu¬ 

lation of corporations. Many developing countries were suffering 

through a debt crisis and under the guidance of the IMF adopted dereg- 

ulatory policies themselves. They were no longer very interested in 

the UN Code negotiations. In 1991, the Bush administration argued 

that private corporations played a critical role in the world economy 

and therefore should not be regulated. In 1992, despite agreement on 

about 80 percent of the content of the code, the international negotia¬ 
tions ended.^' 

Simultaneously with the UN negotiations, the oecd managed to 

negotiate and adopt Guidelines for Multinational Enterprises in 1976 

as part of a broader Declaration on International Investment and 

Multinational Enterprises. The member states-the industrialized 

nations—negotiated principles that governments would apply volun¬ 

tarily to the private sector. The guidelines covered issues from financ¬ 

ing and taxation to employment and environmental protection. They 

had little influence and visibility, however, despite the fact that the 

OECD revised them twice in the following decades. 

A year after the initial guidelines were adopted by the oecd, the 

ILO also formulated and adopted a Declaration of Principles Concern¬ 

ing Multinational Enterprises and Social Policy. The declaration es¬ 

tablished voluntary guidelines covering employment, training, work¬ 

ing conditions, and industrial relations. As in all ILO conventions, the 

declaration applied to governments and relied on them to ratify and 

implement its provisions. The ilo instrument places more restric¬ 

tions on MNC activity than the oecd document but is not as compre¬ 

hensive as the UN Code would have been. Both the oecd Guidelines 

and the ILO Declaration did not have much direct and measurable 

effect, but they laid the groundwork for later efforts. 

The concern over multinational corporate behavior did not pass 

with the formulation and adoption of the oecd Guidelines or the ilo 

Declaration. Although interest in developing a multilateral code of 

conduct waned in the 1980s, specific issues did grab the headlines. The 

most significant was the movement to use corporations as levers to 

change the apartheid regime in South Africa. In 1977, the Reverend 

Leon Sullivan, a member of the Board of General Motors and an ac- 
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tivist against apartheid, developed a set of principles to guide compa¬ 

nies operating in South Africa, hoping the private sector could change 

the system from within. By 1984,128 of about 350 U.S. companies oper¬ 

ating in South Africa had agreed to abide by these principles. Despite 

this affirmation by so many U.S. companies, Sullivan himself began to 

lose faith in the efficacy of the principles because too many companies 

did not implement them and because the apartheid regime appeared 

so firmly entrenched. He began to advocate divestment from South 

Africa, as many others did. Yet, in hindsight, the Sullivan Principles 

were an important piece in the ultimately successful movement 

against apartheid. Both the Sullivan Principles and the divestment 

movement demonstrated the potential of using corporations as tools 

to pursue political objectives (Klotz 1995).^^ 

In the past decade, smaller groups of states have been able to negoti¬ 

ate and implement rules governing corporate behavior. These re¬ 

gional regulations are fairly comprehensive, covering both corporate 

rights and responsibilities. The two major advances in this area are 

the Social Protocol of the European Union (eu) and the labor and envi¬ 

ronment side agreements of the North American Free Trade Agree¬ 

ment (nafta). These two agreements, despite significant weak¬ 

nesses, establish wider acceptance of the idea that corporations must 

be held to high standards. Some eu member states disagree on 

whether labor and environmental standards should be harmonized 

and have opted out of the Social Protocol (there is much less disagree¬ 

ment, however, over the strong human rights protections in eu law). 

The NAFTA side agreements adopted in 1993 specifically addressed 

some of the social and environmental side effects of cross-border in¬ 

vestment within North America. The main treaty, enforceable under 

international law, covers property rights and national treatment for 

foreign investors. The nafta side agreements and the institutions es¬ 

tablished to monitor them have no authority over domestic regula¬ 

tory systems but essentially commit member governments to live up 

to their own current law and regulation. Both the eu Social Protocol 

and the nafta side agreements apply to what some might call the 

easy cases—multinational corporate behavior in relatively advanced, 

industrialized countries, with high standards already written into law. 

Most of the big problems with multinationals occur in the developing 
world. 
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In the 1990S, as the backlash against globalization and corporate 

power gained strength, the oecd launched two new efforts: one, to re¬ 

vise the existing Guidelines for Multinational Enterprises, and two, to 

sponsor negotiations over a comprehensive and enforceable mai. The 

MAI would lay out such principles as national treatment for foreign in¬ 

vestment, protection of property rights, and arbitration require¬ 

ments. It was a complicated document full of trade-offs to protect the 

interests of different industries and countries, and it garnered only 

weak support among the member governments. The United States 

alone had approximately 500 pages of reservations to the proposed 

treaty. A loose coalition of environmental, human rights, and anticor¬ 

porate organizations put the final nail in the coffin of the proposed mai 

by mobilizing energetically against an agreement that they argued 

protected the rights of corporations without paying equivalent atten¬ 

tion to their responsibilities.^^ 

In contrast, the oecd successfully concluded another revision of 

the original Guidelines for Multinational Enterprises in June 2000, 

strengthening its provisions significantly. The new oecd Guidelines 

have wider acceptance, with some non-OECD newly industrializing 

countries such as South Korea and Brazil indicating a desire to adopt 

them. These guidelines will be monitored through national contact 

points in each country (Aaronson 2000). It is too early to tell whether 

they will eventually become a strong instrument of corporate regula¬ 

tion, but the history of earlier efforts leads one to doubt it. 

This brief survey of international regulatory efforts demonstrates 

the waxing and waning of interest in them in the past three decades. 

The UN, ILO, and oecd all attempted to develop comprehensive 

frameworks for corporate behavior, but these early initiatives had lit¬ 

tle impact. In recent years, all three organizations have revitalized 

their attention to corporate activities. At the same time, however, the 

private sector has not remained immune to the pressures of their 

changing social environment. The public’s expectations regarding 

corporate behavior have changed, and many companies are respond¬ 

ing to these changes with their own principles, guidelines, practices, 

and codes. 
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* 

Factors Driving Industry Self-Regulation: 

Risk, Reputation, and Learning 

What factors are driving the private sector to step forward with propos¬ 

als to put limits on their own behavior? Even if those limits are not very 

constraining or only weakly enforced, why do they even feel com¬ 

pelled to talk about this now? We can identify three major factors that 

influence corporate decision making in this area: risk, reputation, and 

learning. Self-regulatory strategies are chosen to reduce risk, enhance 

reputation, and respond to new ideas within the business community. 

Risk: Political and Economic Challenges and 

Uncertainties 

The idea that business strategy is influenced by assessments of risk is 

not a new one. Economists and business scholars have been analyzing 

risk in corporate decision making for a long time. They examine the 

risks involved in launching new products, entering new markets, and 

reacting to the competitive strategies of other firms. In the past few 

decades, a number of scholars have also begun to explore the influence 

of political risk on decisions and outcomes. Political risk includes the 

probability that a corporation setting up operations in a foreign coun¬ 

try might face the threat of expropriation, nationalization, war, or pro¬ 

found changes in the legal environment.^"' The more dramatic threats 

usually make corporate executives reconsider their decision to invest 

in a country or may encourage them to leave. The problems addressed 

by self-regulation arise when a company decides to go in and stay, de¬ 

spite potential political risks. 

The risk of loss due to violence from war, civil war, riot, rebellion, 

and terrorism can be one of the most difficult challenges facing any 

business. Such risk entails destruction of property, shutting down of 

business operations, and direct harm to corporate personnel. In Nige¬ 

ria, for instance, rebels have sabotaged oil pipelines and held oil plat¬ 

form workers hostage. In Colombia, a pipeline managed by Western 

oil companies is blown up on a regular basis. Nevertheless, some com¬ 

panies continue operating despite the violence. They can do this if the 
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conflict is geographically isolated and contained or if it is not too severe. 

They may also decide that the government’s policies toward the pri¬ 

vate sector are so favorable overall that the benefits outweigh the costs 

of conflict. If the industry is unlikely to be targeted by rebels or crimi¬ 

nals, or can be structured financially in a way that reduces bottom-line 

risk, then the calculations may favor investment even in conflict-rid¬ 

den territories (Berman 2000; Haufler 1997).^^ 

In the extreme cases, for instance, the oil companies that continue 

operating in Burma despite the repressive military government 

there, activists pressure the companies to withdraw entirely (Earth 

Rights International 2000). But if a company makes the calculation to 

stay, its management may develop a corporate code to establish guide¬ 

lines for its operations under those extreme conditions, similar to the 

guidelines established under the Sullivan Principles for apartheid 

South Africa. Certainly, outside pressure from activists will help push 

them in that direction. Shell executives faced this sort of calculation 

after the intense criticism they faced for their perceived complicity 

with the military government in Nigeria after the hanging of Ogoni 

activists there. 

Extreme situations involving violence are not the only ones that 

force companies to consider adopting self-regulatory guidelines. Most 

business leaders also constantly assess the likelihood of government 

regulation as one of the major political risks they face. They view gov¬ 

ernment regulation as a burden and a cost to be avoided if at all possible. 

There are, of course, situations in which an industry or set of firms 

prefers government intervention to restrain competition or promote 

consumer confidence. But this typically happens at the national level, 

where industry representatives may feel they have more control over 

the political process. They face more uncertainty about the transna¬ 

tional aspects of their corporate operations. The company may face 

the possibility of at least three sources of regulation: regulation in one 

or more host countries where the company operates; regulation by the 

home country of activities both at home and abroad; and international 

regulation. 

How high is that risk currently? In recent years, most governments 

have sought to liberalize, deregulate, and privatize national economies. 

As one legal expert noted, ‘Almost all of these reforms are market- 

oriented; that is, they either substitute markets and the private sector 



22 A PUBLIC ROLE FOR THE PRIVATE SECTOR 

for regulatory regimes or have public agencies use market approaches, 

structures and incentives to achieve their regulatory goals” (Aman 

1999, 267). The re-regulation that has occurred is oriented toward 

making the state more competitive and often involves public-private 

partnerships or co-regulation. The eu, for instance, now delegates 

much regional standard setting to the private sector, and the U.S. gov¬ 

ernment also has reduced or eliminated government action in some 

areas in favor of the market (Egan 1998; Harrison 1999).^^ At the na¬ 

tional level, the political risk of regulation generally has declined, but 

recent changes tend to favor and encourage self-regulation by business 

interests. In many cases corporate voluntary initiatives are designed 

to reaffirm that indeed the government does not need to intervene; it 

is a defensive mechanism to prevent regulation. This attitude is most 

clear in new information technology sectors, which are not highly 

regulated, and industry players plan to keep it that way if they can. 

One would expect most transnational companies to favor global 

rules, so that they would not have to deal with such a welter of conflict¬ 

ing national regulatory systems.^^ But the process of negotiating in¬ 

tergovernmental agreements can be slow, clumsy, often wrong¬ 

headed, and highly political, which means the design of rules-even 

rules that the private sector desires-can be fraught with risk. Some 

corporate decision makers may prefer instead to calculate how to use 

the differences in national regulation to gain a competitive advantage. 

For instance, different companies can take advantage of variations in 

the way that national regulatory systems affect the skills and wages of 

the labor pool. 

In recent years, governments have been relatively successful at con¬ 

cluding new international agreements. Some of the most significant 

require action by the private sector. The Montreal Protocol on Sub¬ 

stances that Deplete the Ozone Layer, negotiated in 1987, requires cor¬ 

porations to eliminate the production or emissions of ozone-depleting 

gases. The new Chemical Weapons Convention, negotiated in 1992, 

places strict new reporting requirements on the chemical industry.^^ 

At the regional level, the eu is harmonizing a host of regulations that 

affect its member countries, which also puts limits on European hrms. 

In North America, the United States insisted on incorporating envi¬ 

ronmental and labor side agreements into the nafta treaty and re¬ 

cently has concluded a free trade agreement withjordan that has simi- 
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lar conditions. Member governments of the OECD recently revised the 

Guidelines on Multinational Enterprises, successfully agreeing on a 

comprehensive international framework.^^ These all indicate a re¬ 

newed risk of international regulation. Given this trend, some busi¬ 

ness leaders will consider implementing self-regulation in an effort to 

slow down or stop these intergovernmental efforts. 

The hnal and newest factor in the political risk equation is the risk 

of transnational activist pressure. Until recently, most companies dis¬ 

counted the effect of social mobilization on their operations. They cal¬ 

culated that they could win their position through lobbying national 

governments, litigating in the courts, or stonewalling. Recent suc¬ 

cesses by activist groups in raising the costs of doing business through 

boycotts, shareholder activism, media campaigns, and litigation have 

changed this calculation (Broad and Cavanagh 1998). Shell lost a sub¬ 

stantial amount of business when it tried to dispose of an old oil plat¬ 

form in the North Sea and Greenpeace launched an extensive and suc¬ 

cessful European campaign against it, using both media exposure and 

boycotts. In the United States, activists are using the Alien Tort 

Claims Act to bring companies to court over human rights violations 

abroad, effectively using litigation as a tool against the companies 

(Amon 2000; Morrin 2000). 

Shareholder activism is on the rise as well. Socially responsible in¬ 

vestment (sRi) funds, which screen out corporations deemed illegiti¬ 

mate in some way, are growing ever larger. Some major institutional 

investors, such as the California Pension System (Calpers), are now 

considering social screens too.^° This kind of shareholder activism is 

primarily found in the United States, United Kingdom, Canada, and 

Australia.^' In the United States, over $2 trillion is now handled by SRi 

funds, and over 120 institutions and mutual fund families have used 

their ownership of assets to bring shareholder resolutions on social is¬ 

sues (Social Investment Forum 2000). The U.S.-based Interfaith Cen¬ 

ter on Corporate Responsibility (iccr) coordinates the shareholder 

votes of 275 religious institutional investors and has submitted hun¬ 

dreds of shareholder resolutions at company annual meetings (Oxford 

Analytica 2000). SRi had been small scale in Great Britain, but a recent 

survey of the top 500 British occupational pension funds showed that 

59 percent of them, representing 78 percent of assets, had some form 

of SRI policy (Moon and Thamotheram 2000). Another survey in 
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2000 found that 71 percent of the financial community in London be¬ 

lieves social and ethical considerations are more of a consideration for 

them today than five years ago, and 77 percent expect them to become 

more so in the coming five years (Opinion Leader Research 2000, 6). 

The trigger for all these different forms of social mobilization 

might be the actions of a repressive government in a country where a 

foreign company operates, as in the case of Shell in Nigeria. Or, it 

might be some high profile action by the company itself, such as the 

Union Carbide chemical disaster in Bhopal, India. In turn, this mobi¬ 

lization can lead to a higher risk of government regulation. In many 

cases, corporate executives have great difficulty evaluating the poten¬ 

tial impact of activism against them and what the costs might be. 

Many of them get it wrong. Shell had no idea that anyone would care if 

it dumped a retired oil platform in the deep sea and was blindsided by 

the Greenpeace campaign. As one recent corporate consulting report 

put it, there is “no hiding place” today for any business (Bray 1999). One 

response to these risks is to engage in more dialogue with activist 

groups and to try to meet their concerns through codes and guidelines 

that set standards for corporate behavior. 

Joining these political risks, and interacting with them, are a num¬ 

ber of significant economic risks that can also drive a company to adopt 

higher standards. One of the most obvious is the competitive position 

of the company or industry on a global basis. When markets are highly 

competitive, every added cost is harder for management to justify in 

terms of bottom-line profits and market share. Self-regulatory pro¬ 

grams often entail significant financial costs and may undermine a 

firm’s competitive position—especially if no other major market player 

adopts similar standards. This is the reason why it is difficult for a sin¬ 

gle corporation to adopt a highly restrictive code of conduct. When cor¬ 

porations can agree on setting standards together, however, the compet 

itive position of each is maintained. Consequently, oligopolistic mar¬ 

kets might be the most likely candidates for collective self-regulatory 

action, because it is easier to get a smaller number of firms to agree 

(Olson 1965). At the same time, the costs of self-regulation can be offset 

by significant benefits in terms of new markets for high-quality goods 

and services, or lower costs of production. For instance, if a company 

sets a higher standard for the elimination of industrial waste it may 

discover greater efficiencies in the production process. 
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Another economic risk that influences the decision to self-regulate 

is the degree to which the business of a company is tied to a specific lo¬ 

cale, people, or production process (what economists call “asset- 

specificity Assets tied in this way are difficult if not impossible to 

disentangle. For instance, extractive industries such as mining are lit¬ 

erally tied to the places where the minerals exist. They cannot really 

engage in a competitive race to the bottom, since they cannot move. 

The investments that mineral companies make are very large and 

usually long term. They are unlikely to leave a particular location vol¬ 

untarily, even when the political situation around them deteriorates. 

This puts them in a unique political and economic position, subject¬ 

ing them to more attention from activists and more regulation from 

governments. A company that cannot pick up and move must learn to 

manage the risk of transnational activism and government regula¬ 

tion. Other industry sectors, such as consumer goods manufacturing, 

have very low asset specificity. These firms often collaborate closely 

with a chain of suppliers around the world and yet maintain their dis¬ 

tance and ability to drop one supplier and pick up another fairly easily. 

They can reduce the risk of too much specialization or dependence 

through outsourcing and business partnerships. These more flexible 

organizations should be less subject to political pressure of all kinds; 

for this very reason, long supply chains are themselves the object of 

intense criticism.^^ 

Neither competitive pressures nor the threat of government regu¬ 

lation and public activism, however, can entirely explain the conver¬ 

gence across sectors and issues on a self-regulatory strategy. For one 

thing, in many cases the threat of government regulation has been rel¬ 

atively low. For another, transnational activism can be erratic, and the 

costs of dealing with it can be difficult to evaluate or relatively small 

compared to the scale of transnational business operations. Competi¬ 

tive pressures in most markets have increased, not decreased, in the 

past few decades. Yet we see corporations adopting codes and other 

practices in some of the most highly competitive markets today, includ¬ 

ing the information technology sector. Asset-specific production as a 

proportion of total production has declined as many economies shift to 

a postindustrial, information-based structure, and many consumer- 

oriented companies are part of a large and constantly evolving net¬ 

work of producers. The wave of mergers and acquisitions in the 1990s 
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may mean that markets are highly doncentrated, dominated by a few 
mega-corporations. But corporate codes are common even in markets 
with many competing firms and little concentration of economic ac¬ 
tivity. Two further factors are key elements of the self-regulatory 

trend; reputation and learning. 

Reputation as a Global Corporate Asset 

When a company develops a reputation for making a quality product, 
this gives the company a stronger brand name. Increasingly, we see 
competition in many markets based not just on how cheap a product is 
but also on the quality of the product. Corporations that are close to the 
consumer and sell directly to them are likely to feel bottom-line effects 
when consumers shun them if they believe the firm has behaved rep- 
rehensibly. There may even be emerging in some markets a “race to 
the top” among firms in global markets, instead of a race to the bottom, 
as each firm tries to become a market leader based on its reputation 
(Spar 1998). Reputation affects not just sales to customers, but also a 
range of other relationships on the production side as well. A company 
with a positive reputation is also attractive to potential employees; in 
tight labor markets, it can be an advantage in hiring those who favor 
working for firms with a strong positive image. 

A company with a good reputation may also be able to make deals 
with other businesses more easily, because potential partners will 
want to be associated with the reputable firm or may simply trust it 
more.^"^ Reputation matters in business-to-business relations, espe¬ 
cially for industries that are organized in networks, in which trust fa¬ 
cilitates contractual relations (Gomes-Casseres 1994). Particular sec¬ 
tors depend on reputation for their very existence. For instance, the 
financial sector depends on public confidence in the banking system, 
and it has been at the forefront in developing self-regulatory initia¬ 
tives through industry associations (Cutler, Haufler, and Porter 1999). 

In addition to consumers, employees, and business partners, a com¬ 
pany’s reputation also influences its relationship with government. In 
general, a good reputation makes it more likely that policy makers will 
try to avoid regulating an industry, or will regulate it in ways that are 
market friendly. The bad reputation of the tobacco industry has made 
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it increasingly vulnerable to extensive government regulation—both 

national and international. A reputation as a good corporate citizen 

can lighten the regulatory burden on a company, make it more likely 

that government will be willing to delegate authority to the industry, 

or make them more accepting of industry self-regulation as an alter¬ 

native to traditional command-and-control regulation. One reason 

that the U.S. government has been so favorable to self-regulation by in¬ 

formation industries is that these industries have gained a reputation 

for innovation and economic dynamism, but they are still too new to 

have any old “baggage” from bad behavior in the past. In countries that 

have an institutional culture that tries to separate the business and po¬ 

litical worlds, such as in the United States and United Kingdom, this 

kind of reputation may be more important than in countries with long 

histories of close cooperation between business and government on 

regulatory matters, such as continental Europe. 

Once reputation becomes a signihcant asset of a company, that 

company will be more vulnerable to activist campaigns. Many ngo 

critics use the leverage of corporate reputation to try to influence the 

company’s behavior. In response, a company may try to enhance its 

reputation even further by setting high standards in a variety of areas. 

This can be a two-edged sword: a hrm that tries to develop a reputa¬ 

tion for social responsibility often attracts attention-both to its suc¬ 

cesses and to its failures. However, it is often through developing a 

good reputation that a company can seek out ngos for partnership and 

dialogue. In any case, the more a company values its reputation, the 

more likely it will be to try to preserve it and promote it through a va¬ 

riety of corporate codes and other voluntary initiatives. 

Information, Knowledge, and Learning 

The trend toward industry self-regulation would not be pushed for¬ 

ward very far without the spread of knowledge, information, and 

ideas within the business community regarding the relative costs and 

benefits of voluntary initiatives. Any self-regulatory system requires 

some consensus on what the rules ought to be and expertise on how to 

implement them (Gordon 1999, 9). In the case of self-regulation, cor¬ 

porate leaders are developing common knowledge that they use to 
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change their policy projects and political strategies.^^ Industry self¬ 

regulation is still at a relatively early stage of development, so there 

are only scattered areas of consensus that vary across issue areas. In 

those areas where there is some agreement over appropriate norms 

and standards, managers are more likely to self-regulate. Where con¬ 

sensus is deep, self-regulation is likely to be negotiated and imple¬ 

mented collectively. 

The role of leadership in this process should not be underesti¬ 

mated. Leading executives may adopt new strategies, lobby other 

business leaders to join them, and even put economic pressure on 

business partners through their business relationships, such as supply 

networks. These leaders can be especially effective if they dominate 

their markets. For instance, when it comes to the issue of climate 

change, John Browne of bp Amoco has taken a prominent stand in 

favor of early action to stop global warming. Others take a broader 

view, instead of focusing on one specific issue they argue in favor of 

taking a “triple-bottom-line” approach to business, in which the bot¬ 

tom line is measured in terms of the company’s profits, effect on social 

values, and impact on the environment (Elkington 1998). These new 

ideas and approaches can be reinforced by business education pro¬ 

grams. Certain business schools now teach required courses in busi¬ 

ness ethics and social responsibility. In addition, trade magazines ad¬ 

dress issues of best practice as an aspect of quality management within 

a firm, and many consultants and authors regularly publish articles or 

give lectures on how a firm can gain value by setting high standards. 

In the past few decades, businesses have created organizations dedi¬ 

cated to spreading information and knowledge about these ideas 

while highlighting their leadership on these issues. The World Busi¬ 

ness Council for Sustainable Development (wbcsd), composed of 

leading mnc s, requires its members to commit voluntarily to promote 

sustainable development, which the wbcsd defines quite broadly. 

There are no sanctions for those members who violate this commit¬ 

ment and there is little monitoring. But the wbcsd provides training, 

guidance, technical assistance, and information on sustainable prac¬ 

tices to its members and highlights the importance of adhering to 

good business practices. Business leaders and industry associations es¬ 

tablish business “best practices,” and these influence what other man¬ 

agers view as the normal range of options available to them. 
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THE VOLUNTARY ADOPTION of social Standards by an increasing 

number of companies presents a different picture of the role of the 

corporation in world affairs. Observers and participants alike point 

out that the standards these companies establish are often higher than 

national or international ones. They address contentious public policy 

issues and not just technical standards that only concern industry. 

When companies establish their own rules and standards in socio¬ 

political areas, these can complement or supplement government reg¬ 

ulation, especially in countries with weak capacity to regulate. Inter¬ 

national standard setting fills in the gaps where national regulatory 

systems conflict or remain silent. Where governments do not govern, 

the private sector does-often in response to the demands of public in¬ 

terest groups who find themselves unable to move national govern¬ 

ments. And when governments are unwilling or unable to govern 

effectively, political leaders may see private governance as a valuable 

tool to achieve public ends. 

National policy makers are beginning to pay attention to the possi¬ 

ble benefits of industry self-regulation. They may hope that as busi¬ 

ness improves its behavior abroad then government will be under less 

pressure to act against the private sector at home or abroad. They may 

also hope to use corporate social responsibility as a tool to promote 

“soft” foreign policy goals, such as human development. The United 

States, United Kingdom, and Canada have promoted better interna¬ 

tional business practices in the past decade. Canada has developed an 

International Code of Ethics for Canadian Business, the United States 

has its Model Business Principles, and the United Kingdom has 

launched an Ethical Trading Initiative—all aimed to set high stan¬ 

dards for corporate behavior overseas. Probably the most significant 

initiative in this regard is the Global Compact between the United Na¬ 

tions and multinational business. UN Secretary-General Kofi Annan 

in 1999 challenged business to adopt the principles enunciated in UN 

conventions regarding labor rights, human rights, and environmental 

protection.^^ 

Industry self-regulation of corporate activities abroad is driven by a 

number of cross-cutting factors. These factors include the risk of being 
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targeted for regulation or for attention from transnational activists. 

They also include the growing importance of corporate reputation in 

relations with consumers, business partners, employees, and policy 

makers. Policy makers and the public at large might support and pro¬ 

mote these efforts simply because of the lack of capacity of many for¬ 

eign governments to govern effectively or democratically, and the fact 

that traditional foreign policy tools such as sanctions rarely change 

any government’s policies. The increasing visibility of differences in 

living conditions across countries as modern media enter the homes 

of millions has led to a backlash against globalization and a compelling 

need to do something to mitigate its effects. In this context, many 

different groups see the potential for leveraging the corporation by 

manipulating corporate risks, reputation, and learning. 

Governments that want to promote industry self-regulation can do 

so by leveraging their power to threaten to regulate. They can also fa¬ 

cilitate transnational activism by ensuring that information about 

corporate actions is available to the public. Policy makers also can 

heighten the effectiveness of reputation as a tool of regulation by sup¬ 

porting the monitoring, accounting, and certification programs that 

help measure and reinforce reputation. A key element of industry 

self-regulation is that business leaders must be educated about the 

value of raising their own standards, about the costs of refusing to act 

on those standards, and about the appropriate standards and imple¬ 

mentation measures they should undertake. 

There cannot, however, be a one-size-fits-all approach. Industry 

self-regulation is in general a positive development, but it cannot re¬ 

solve all the thorny international political issues. In many cases, the 

problem is the weakness of governance at the international and na¬ 

tional levels. Private sector governance, then, is only a second-best so¬ 

lution. There is broad public consensus on overarching norms and 

principles for international business behavior, but little agreement on 

how to implement them on the ground. 
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The Case of International Environmental 
Proteetion 

IN THE UNITED STATES and Other industrialized Countries, environ¬ 

mental issues are some of the most contentious problems policy mak¬ 

ers face. From water pollution to ozone depletion to global warming, 

society faces an array of daunting choices about how to reconcile a 

modern industrial economy with the evident harm to the natural en¬ 

vironment. In the past three decades, the United States and many 

countries in Europe erected an extensive regulatory system to clean 

up the air, water, and land. Some newly industrializing countries are 

only beginning to develop an environmental regulatory system, while 

many others ignore environmental concerns in their efforts to achieve 

high economic growth rates. 

For transnational environmental problems, the alternatives of in¬ 

ternational regulation, domestic regulation, and industry self-regula¬ 

tion can be held up in sharp contrast. Taking a broad view, it appears 

that all three approaches have been tested to their greatest extent for 

environmental issues. In the past decade, numerous international en¬ 

vironmental agreements have been negotiated. Domestic environ¬ 

mental regulation has widespread support in public opinion polls, and 

most industrialized countries and an increasing number of develop¬ 

ing ones regulate industry’s impact on the environment.^^ At the same 

time, a significant number of companies are signing up for a variety of 

self-regulatory programs developed internally or pushed by industry 

associations and outside groups. 

This chapter examines the factors pushing companies to adopt self- 

regulatory practices that address international environmental issues. 

The first section describes environmental self-regulation, focusing on 
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initiatives that span national borders. The next section examines 

more closely the political and economic risks that dominate the de¬ 

bates over environmental codes and practices by business. This dis¬ 

cussion also addresses the ways in which political and economic risks 

interact with the increasing importance of reputation in business 

affairs, and how all of these contribute to the learning process that is 

going on within the business community. The final section analyzes 

the issues of enforcement, accountability, and participation in envi¬ 

ronmental self-regulation. 

Environmental Codes, Management 
Systems, and Programs 

Environmental protection is an issue area made up of an array of over¬ 

lapping subissues. This means that the debates between companies 

and their critics are often broken up into narrower slices of argument, 

and there is no clear set of principles around which consensus can 

emerge. When we speak about action on environmental issues, we are 

usually talking about reducing or eliminating emissions of wastes, 

such as greenhouse gases, oil spills, or toxic chemicals; and decreasing 

or eliminating the profligate exploitation of natural materials in pro¬ 

duction, such as logging and mining. Related to these material consid¬ 

erations are the more human ones: concerns about how environmen¬ 

tal degradation affects income, ethnic conflict, indigenous-group 

rights, and human rights in general. All of these issues constitute the 

arena of environmental politics, and mncs are right in the center of it. 

Although a number of corporations may have made some reference 

to the environment in their policy statements decades ago, we can date 

the real beginning of international self-regulatory initiatives to the 

response to two major disasters: the Union Carbide chemical disaster 

in Bhopal, India, in 1984, and the Exxon Valdez oil spill in 1989.^^ Both 

of these disasters provided fuel for the corporate accountability move¬ 

ment, and activists became energized by the scale and scope of these 

horrific disasters. Each of these led to the construction of different 

kinds of codes of conduct. 

The city of Bhopal is now widely known as the site of one of the 
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worst chemical disasters in history. In 1984, a Union Carbide India 

plant released 40 tons of lethal chemicals into the surrounding com¬ 

munity. Thousands of people died or were severely injured.^^ Union 

Carbide was mercilessly attacked in the press, paid millions of dollars 

in damages to the Indian government, and was the object of extensive 

litigation. The rest of the chemical industry was horrified, both by the 

accident itself and by its political aftermath. The Canadian Chemical 

Association developed a collective response, setting forth the “Re¬ 

sponsible Care” set of standards for handling toxic chemicals. Respon¬ 

sible Care then was internationalized, with the International Council 

of Chemical Associations (icca) overseeing the program. It has been 

adopted now by over 40 national chemical associations from around 

the world. This program requires a company to ensure that it has a 

commitment to environmental, health, and safety values; imple¬ 

ments those values through codes, guidelines, and checklists; estab¬ 

lishes indicators to measure progress; communicates effectively with 

employees and the community; adopts a Responsible Care logo and 

identity; and persuades others to join. In 1996, the icca added a final, 

significant feature: verification of progress. The program clearly aims 

to standardize practices around the world to ensure that no more 

Bhopals ever occur. Members who violate the provisions of Responsi¬ 

ble Care can be kicked out of the industry association. This penalty is 

rarely invoked, because the members prefer to work with offenders to 

persuade them to raise their standards and train them to do so. Some 

individual members have gone on to develop internal self-evaluation 

programs to monitor their own implementation processes, and many 

admit that a better-enforced system must eventually be adopted. In¬ 

dustry associations are reluctant to punish noncomplying members 

or make public their violations. Critics argue that Responsible Care is 

designed to promote the environmental image of the industry, fight 

off government regulation, and promote Responsible Care itself 

Whereas the Bhopal disaster led to a collective response by the 

chemical industry, the Exxon Valdez oil spill led to a collective response 

by public interest advocates. The 1989 accident dumped 10.8 million 

gallons into Prince William Sound in Alaska. It is the largest spill in 

US. history, and some argue it is the largest worldwide in terms of its 

damage to the environment."^® The environmental community mobi¬ 

lized to retaliate against Exxon, boycotted its products, pursued litiga- 
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tion, and lobbied for government regulation. A group of investors, 

pension funds, foundations, labor unions, and environmental, reli¬ 

gious, and public interest groups immediately drew up a set of princi¬ 

ples in 1989 for industry to adopt. These were originally called the 

Valdez Principles but are now known as the ceres Principles.^^ They 

lay out guidelines for corporate environmental responsibility, includ¬ 

ing the protection of the biosphere, sustainable enterprise, conserva¬ 

tion, and—significantly—a commitment to auditing and reporting. 

CERES works with corporations to try to persuade them to adopt the 

Principles. To date, over 50 corporations are members of ceres, in¬ 

cluding twelve major mncs, among them General Motors, Polaroid, 

Bethlehem Steel, Sun Oil, and others. 

The Responsible Care program and the ceres Principles are both 

collective responses (albeit by different actors). In addition, many cor¬ 

porations responded individually by developing their own codes of 

conduct. These company-specific codes became increasingly common 

throughout the 1990s. Shell, for instance, developed an extensive in- 

house process to revise and publicize its code of conduct after its public 

image was blackened first by its passivity in the face of repression in 

Nigeria and then by its plans to dispose of an oil platform in the North 

Sea. Corporate employees at all levels contributed to developing the 

new code, and Shell proudly published its final principles. The Shell 

code pays particular attention to environmental responsibility. Today, 

Shell is also willing to make public an annual report of its environ¬ 

mental performance. Its latest report, entitled “How Do We Stand? 

People, Planet, and Profits,” provides data on economic, environmen¬ 

tal, and social performance. The Shell report indicates that company 

facilities have reduced greenhouse gas emissions, participated in con¬ 

servation projects, are developing cleaner fuels, and are slowly shift¬ 

ing from coal to natural gas as a primary fuel source (Royal Dutch/ 

Shell 2000). It also reflects the areas in which the corporation has 

failed to improve. Shell also participates in a wide range of organiza¬ 

tions that promote corporate social responsibility. 

Throughout the 1980s, many companies began developing a more 

technical or organizational approach to dealing with environmental 

problems. To implement their corporate codes, they developed envi¬ 

ronmental management systems (ems). An ems is designed to 

strengthen the internal organizational accountability of a corporation 
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by linking the company’s environmental policy statement to actual 

lines of command to ensure that the policy is implemented. As more 

and more companies adopted a variety of ems, critics argued that the 

lack of common standards meant that many ems programs had little 

meaning or effect, especially in developing countries. The British 

government decided it should set voluntary ems standards to comple¬ 

ment its regulatory regime. At about the same time, the eu developed 

its own Eco-Management and Audit Scheme (emas). These ems ap¬ 

peared attractive to both governments and industry, because they 

were technical, voluntary, and process-oriented. 

By 199*^5 array of environmentally oriented voluntary initiatives 

existed, although they were often incompatible, weakly enforced, and 

vague. The business community had become more aware of the 

transnational mobilization of ngos and more sensitive to their envi¬ 

ronmental demands. This was crystallized by the UN Conference on 

Environment and Development (unced), set to begin in Rio de 

Janeiro, Brazil, in 1992. Many ngos had a direct hand in the prepara¬ 

tions for the conference, but the business community initially did not 

understand the importance this conference would attain. During the 

early stages, however, Maurice Strong, Secretary-General of the con¬ 

ference and a former businessman, realized that the business commu¬ 

nity needed to mobilize to address the far-reaching nature of these ne¬ 

gotiations, and he encouraged the formation of an organization to 

represent multinational corporate interests. 

The newly formed Business Council for Sustainable Development 

(later to become the World Business Council for Sustainable Develop¬ 

ment, or wbcsd) sent representatives to Rio to promote a business 

agenda on sustainable development. Business interests had finally 

awakened to the effective way in which ngos were setting the interna¬ 

tional environmental agenda. At the Rio conference, business interests 

advocated em s as a voluntary self-regulatory mechanism that govern¬ 

ments should support. Many activists opposed the participation of 

business groups at Rio and argued that they weakened and under¬ 

mined the proposals being negotiated. An important outcome of Rio, 

largely due to business lobbying, was the explicit recognition of the 

potential role of voluntary industry initiatives in addressing sustain¬ 

able development issues. Agenda 21, the centerpiece of the conference, 

provided a broad plan of action and contained language encouraging 



36 A PUBLIC ROLE FOR THE PRIVATE SECTOR 

business and others to strengthen Voluntary initiatives through free 
market mechanisms and incentives. It recommends that industry 
should pursue new avenues of cleaner production and promote re¬ 
sponsible entrepreneurship” (unced 1992). Following unced, the 
WBCSD developed a set of voluntary guidelines for its members. 
WBCSD members commit to uphold the best environmental practices, 
sustainable enterprise, and especially self-regulation. Member com¬ 
panies sign on to these principles, but there is no strong enforcement 
mechanism. The wbcsd works hard to educate and persuade compa¬ 
nies of the benefits of eco-efficiency producing reports, case studies, 
and training programs. The members of the wbcsd are mncs, and 
they are all encouraged to go beyond compliance with national law to 
achieve higher standards. The wbcsd has become a well-established 
promoter of sustainable industry in a variety of world forums. 

In the past decade, business leaders have created a number of other 
organizations similar to the wbcsd. These include the Prince of 
Wales Business Leaders Forum (pwblf) based in London; Business for 
Social Responsibility (bsr) in San Francisco; and the Pew Center for 
Climate Change in Washington, D.C. Each promotes corporate social 
responsibility and voluntary initiatives, laying out broad expectations 
and providing information and model cases for members to use in de¬ 
veloping their own corporate codes, bsr and pwblf principles address 
a broad range of issues beyond environmental ones, and the Pew Cen¬ 
ter focuses specifically on climate change. 

To follow up on Agenda 21, many business leaders recognized the 
need to establish more international consensus on what exactly an 
EMS should look like. For a variety of political reasons, the negotia¬ 
tions over this landed in the hands of the iso, the central body for ne¬ 
gotiating and promoting technical industry standards.^^ In 1991, the 
ISO had begun to consider developing an ems standard—not realizing 
at hrst the degree of difference between technical and socio-environ- 
mental standard setting. The iso is an international organization 
whose members are national standard-setting bodies, which may be 
private or public sector agencies. The actual design of standards is in 
the hands of technical committees, typically dominated by industry 
representatives, with one national body acting as host to the negotia¬ 
tions. The standards are adopted voluntarily by corporations but often 
become a de facto requirement for doing business. 
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Over the course of the 1990s, the iso negotiated what it called the 

ISO 14000 EMS standards, first published in 1996. The ISO 14000 estab¬ 

lishes guidelines for a process for ensuring that a corporate environ¬ 

mental policy is implemented, but they do not set limits on pollutant 

output."^"^ Signatories are reviewed on a plant-by-plant basis by outside 

auditors for iso certification. At first, many businesses were slow to 

adopt the new standards. Some countries worried about the cost to 

their industries. U.S. companies believed that U.S. law held them to 

even higher standards than those set out by the iso 14000. Because 

many environmental groups did not support iso 14000, they did not 

pressure companies to adopt it. This quickly changed, however. Many 

European companies are now certified, with East Asian companies 

following closely behind. Japanese companies have the highest num¬ 

ber of environmental certifications, while North and South America 

lag behind (Chemical Market Reporter 1999; Hogarth 1999). The rate 

at which certifications are awarded nearly doubled in 1999. iso 14000 
certifications have also been awarded in such unexpected places as 

Afghanistan (iso 2000). Rapidly industrializing countries in East 

Asia believe that certification will demonstrate to buyers abroad that 

they can meet world standards and compete in world markets. Be¬ 

tween 1996 and 1997, the number of certifications jumped by close to 

40 percent, covering facilities in 129 countries. The electrical equip¬ 

ment industry leads in iso 14000 certifications (iso 2000). Recently, 

both General Motors and Ford Motor Company declared that all their 

suppliers would have to be certified to the iso 14000 standards. Today, 

ISO 14000 is fast becoming a requirement for doing business in world 

markets (Haufler 1999)."*^ 

During the 1990s, there has almost been a kind of “contagion effect” 

within industries, as more and more adopt codes of conduct and ems. 

This did not just occur in the United States, but also in other areas of 

the world. In Canada, the oil and extractive industries in particular 

began developing their own self-regulatory commitments (English 

2000, Almost every company that has a corporate code or mission 

statement now includes some reference to environmental standards. 

More and more industry associations have developed “green” pro¬ 

grams of various sorts. For example, the International Hotels Envi¬ 

ronmental Initiative was established in 1993 by twelve leading hotel 

chains. Hotels are huge consumers of everything from carpet and 
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towels to food and landscaping. The initiative supplies hoteliers with 

guidelines on how to operate in an environmentally sustainable man¬ 

ner. The World Travel and Tourism Council organized Green Globe, 

which hands out awards for environmental excellence and is develop¬ 

ing a certification system called the Green Globe Standard, based on 

Agenda 21. More hotels and travel operators will adopt these programs 

if MNCs require their travel departments to seek out hotels that meet 

environmental standards, and large hotel chains become more savvy 

buyers of sustainable products and processes. To date, these initiatives 

have had mixed effects in terms of actual outcomes. Even when a com¬ 

pany adopts the standards, its subsidiaries or local management may 

be given a free hand on whether or not to implement them. 

One of the most significant trends in industry self-regulation is 

what might be considered “programmatic” initiatives created in part¬ 

nership with NCOS and international organizations. These include 

the Forest Stewardship Council (esc), the Marine Stewardship Coun¬ 

cil, the Climate Initiative of the World Resources Institute, and the 

World Commission on Dams. All of these involve direct partnership 

between industry and public interest groups. The esc, for instance, is 

a nonprofit organization founded in 1993 through negotiations among 

multiple stakeholders, including the timber industry. It promotes sus¬ 

tainable use of forests around the world by evaluating and accrediting 

certifiers, by developing forest management standards, and by educat¬ 

ing business and the public on the issue of deforestation (esc us 2000). 

Home Depot is now one of the largest supporters of the program, hav¬ 

ing bowed to activists demanding that it stop selling uncertified wood 

products. Other major wood products stores have followed suit, start¬ 

ing a ripple effect on retailers and their worldwide suppliers. “There is 

no question that the esc has absolutely changed the fabric of the in¬ 

dustry,” claims a forest-products consultant (Carlton 2000).^^ The 

number of acres certified went from 2 to 45 million in the course of 

five years. The Marine Stewardship Council is similar, and in recent 

years, a number of large buyers and processors of fish have signed on 

to it (Marine Stewardship Council 2000). 

Throughout the 1990s, more and more activists pressed corpora¬ 

tions to issue public reports on the effects of their operations on the en¬ 

vironment. Over the course of the decade, numerous companies 

began to do so, but the standards for these reports varied dramatically. 
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Today, about 50 percent of U.S. Fortune 500 companies produce envi¬ 

ronmental reports, and the quality of those reports is steadily improv¬ 

ing (Investor Responsibility Research Center 2000). In many cases, 

the financial sector is demanding better environmental reporting by 

corporations, especially the SRi funds (Adams 1998). 

In the mid-1990s, CERES brought together representatives from in¬ 

dustry, accounting and auditing firms, and public interest groups 

under the umbrella of the unep to develop common reporting stan¬ 

dards. This effort, known as the Global Reporting Initiative (gri), has 

made significant progress in developing a common set of indicators 

and a format for public reporting. Although public environmental re¬ 

ports are not yet commonplace, there does appear to be a significant 

trend favoring their use. Once a company commits to environmental 

reporting, it takes a step forward that is difficult to reverse. Just to 

make such a report, a company has to assess how its operations affect 

the natural environment, something about which most companies 

know little, bp Amoco, for instance, made a commitment to reduce its 

emission of greenhouse gases. Once it did so, it first had to figure out 

how to measure such emissions and then actually measure them at all 

of its worldwide facilities. When that was done, a public report could 

be made—and outsiders could evaluate how well bp Amoco was meet¬ 

ing its commitments. In its 1999 public report, bp Amoco’s figures 

showed that the company reduced emissions in some facilities, but 

due to the growth in production, the final result did not reach the 

company’s target (bp Amoco 2000). Once the initial investment in 

measurement, evaluation, and reporting is made, the company will 

try to make sure that there is progress from one report to the next. 

The issue of climate change has generated some of the most inter¬ 

esting industry activities, unced galvanized corporations into adopt¬ 

ing corporate codes and ems. But it also laid out the path for future ne¬ 

gotiations over reducing emissions of greenhouse gases. Initially the 

Global Climate Coalition appeared to be the most visible industry 

presence at these negotiations, and its members adamantly opposed 

any action to enforce limits on carbon emissions. In response, Green¬ 

peace and UNEP together helped organize a counter-coalition of finan¬ 

cial and insurance industries, which could face enormous losses from 

changes in climate and weather (Leggett 1996). Industry representa¬ 

tives signed on to the unep Statement by Financial Institutions on the 
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Environment and Sustainable Development. It has over 115 signato¬ 

ries, and a similar one exists for the insurance industry. As part of 

their commitments, many of the companies are now implementing 

programs to reduce their carbon emissions. A few insurance compa¬ 

nies are also contemplating decreasing prices on insurance coverage 

for customers who follow sustainable business practices. 

By the turn of the century, the field of environmental regulation in¬ 

cluded an expanding array of private sector self-regulatory initiatives. 

Almost every major mnc—and many small- and medium-sized cor¬ 

porations too—now has in place some form of corporate code of envi¬ 

ronmental conduct. Over time, an increasing number have also im¬ 

plemented EMS to facilitate the implementation of environmental 

policy. Thousands of facilities around the world are now certified to 

ISO 14000 standards. Major, highly visible corporations such as Shell 

and BP Amoco have made sustainability their watchword. Prominent 

MNCs now participate in a wide variety of business groups supporting 

environmental principles, from signing on to the ceres Principles to 

supporting the UNEP Statement. 

Risk, Reputation, and Learning 

Environmental issues demonstrate clearly how risk, reputation, and 

learning interact in the evolving world of industry self-regulation. 

Two political risks are particularly salient in the environmental arena: 

the threat of government regulation and the effectiveness of transna¬ 

tional activism, oecd countries generally have effective national en¬ 

vironmental regulatory systems. In some countries in Europe, Green 

parties have won support at the polls for maintaining and even ex¬ 

panding those systems. The real problem for industry comes from 

abroad: managers must decide whether or not to apply equally high 

standards in other countries where they operate, or whether to en¬ 

gage in “regulatory arbitrage,” that is, to seek out the location with the 
most compatible set of regulations. 

The international context is, however, deeply intertwined with na¬ 

tional trends. In the environmental policy arena, many national gov¬ 

ernments are experimenting with both carrots and sticks: carrots in 
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the form of incentives for industry self-regulation; sticks in the form 

of traditional regulatory rules. The United States, United Kingdom, 

and especially New Zealand have been at the forefront of this trend. 

Policy makers are trying to develop a way to enhance national eco¬ 

nomic competitiveness while meeting popular demands for environ¬ 

mental protection. New Zealand has probably gone the farthest in pri¬ 

vatizing its environmental regulatory system, but co-regulation and 

delegation to the private sector have become common in many coun¬ 

tries (Egan 1998). New policies often include explicit promotion of in¬ 

dustry self-regulation, with the threat of traditional command-and- 

control measures backing them up (Harrison 1999). 

Internationally, we can see a similar carrot-and-stick pattern: inter¬ 

national negotiators at Kyoto proposed both strict limits on carbon 

emissions and more market-friendly devices such as carbon emissions 

permit trading. These national and international developments en¬ 

courage industry to adopt voluntary initiatives, both to take advan¬ 

tage of the incentives and to try to prevent the imposition of govern¬ 

ment rules. This dynamic between the state and the private sector in 

OECD countries does not necessarily apply in developing countries, 

however. Often, even if there are good rules on the books, a developing 

country government does not have the will or capacity to enforce 

them. As one observer recently stated, “We Latin Americans ... like 

laws and regulations. We put a lot of effort into them, but We never 

carry them out” (DeYoung and Nelson 2000, 18)."^^ This means that 

the combination of incentives and threats is not as powerful in devel¬ 

oping countries as elsewhere. The stick in non-OECD countries often 

is local and international activist pressure. Porter and Brown, two 

well-known experts on the environment, point out that corporations 

have their greatest political influence when there are no negotiations 

going on over a formal, binding international regime governing an 

environmental issue. In those circumstances, business typically does 

not see a need for self-regulation and in fact may use their clout with 

national governments and international organizations to protect their 

freedom of maneuver (Porter and Brown 1996,63). 

Transnational activist networks have become increasingly visible, 

especially in lobbying for international action on environmental con¬ 

cerns (Wapner 1996; Keck and Sikkink 1998). They have become more 

skilled at mobilizing their members and shaping public opinion. 
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Many of the environmental activists in Europe and the United States 

are reaching out to their counterparts in the developing world, culti¬ 

vating ties with them. They have been particularly effective in creat¬ 

ing coalitions with indigenous groups who are often the most vulner¬ 

able to foreign investors invading their lands for oil or minerals (Burke 

1999). These activists have framed the policy debates successfully in 

terms of a perceived race to the bottom and “environmental dumping 

in developing countries. Hundreds if not thousands of environmental 

activist organizations coordinate their political campaigns to address 

environmental problems in a globally concerted manner."*^ 

The Rio Conference marked a turning point in putting environ¬ 

mental issues on the global agenda, and it mobilized a tremendous 

number of ngos. In the 1990s, states successfully negotiated a number 

of far-reaching environmental agreements, including the ambitious 

Montreal Protocol on Substances that Deplete the Ozone Layer in 

1992 and, less successfully, the Kyoto Protocol on climate change in 

1998. The EU has been extremely active in harmonizing regulations 

across its member states. The United States has insisted on incorpo¬ 

rating environmental side agreements into recent regional and bilat¬ 

eral trade treaties, such as nafta and Jordan. The Group of Eight In¬ 

dustrialized Countries (g-8) ministers recently agreed to link trade 

and environment issues in the next round of trade talks. All of these 

add up to a rising probability of international regulation, which busi¬ 

ness interests may take as a warning that they need to raise their own 

environmental standards if they want to prevent or slow down inter¬ 

national regulatory trends. The intertwining of regulatory and ac¬ 

tivist risk has helped push the private sector to consider seriously the 

benefits of adopting voluntary standards. 

One of the striking features of environmental issues is that eco¬ 

nomic risk is, in many cases, less of a problem for the private sector here 

than it is in other issue areas. Functioning environmental markets 

have emerged in the last decade that can make industry efforts to adopt 

sustainable practices profitable. They were constructed in part as a re¬ 

sult of international and national regulatory changes, such as the cre¬ 

ation of markets in pollution permits (Haas 1999). Both government 

regulation and popular concern for green products and processes made 

it easier for companies to see a competitive advantage in pursuing 

higher standards in environmental protection. They are most ad- 
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vanced in the United States, Germany, and Japan but are growing else¬ 

where (Moore and Miller 1994; Haas 1999). These markets for products 

and technology that are green are only one aspect of environmental 

profitability The other is changes in production processes that in¬ 

crease efficiency by reducing waste and pollution (Hawken et al. 2000). 

Because environmental problems touch on such a wide range of pro¬ 

ducers, each segment of the market has different economic dynamics. 

Voluntary initiatives that commit a company, for instance, to reduce 

greenhouse gas emissions will face very different competitive dynam¬ 

ics than similar programs to reduce logging in rainforests. In each 

case, industry players have to make different calculations of the trade¬ 

offs between competitive and political pressures, both of which can 

affect market share and revenue streams. Oil and mining hrms tend to 

be large, with relatively few competitors, but with intense competi¬ 

tion among them. The petroleum sector in particular has responded 

to economic competition with a series of large mergers and acquisi¬ 

tions, as BP swallowed up Amoco and then Arco, and Exxon combined 

with Mobil. Within this relatively small group, bp Amoco views itself 

as an industry leader both in terms of size and more importantly in 

terms of business practices. John Browne, chief executive of bp Amoco, 

explicitly points to his corporations environmental practices as a 

model for others to follow. He literally shocked the other oil compa¬ 

nies by coming out in support of early action against global warming. 

Other industries view demands that they become more green with 

varying degrees of concern about competitiveness. Most businesses 

today are more dependent on knowledge and communication, and 

less dependent on natural resources. Corporate executives of Shell, 

for instance, refer to the firm not only as a supplier of petroleum prod¬ 

ucts but of transportation and information services also. Other more 

consumer-oriented companies are subject to a great deal of competi¬ 

tion, and entry by competitors into particular markets can be easy. In 

highly competitive markets, firms are pushed in two directions, often 

simultaneously—to cut costs or to improve quality. Many have begun 

to enter green markets, becoming niche producers in a growing area 

of consumer interest. The companies that produce and sell environ¬ 

mentally friendly products must be able to show a demonstrable com¬ 

mitment to high environmental standards. 

High visibility campaigns against poor environmental practices 
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have been heightened by three intertwined factors: the growing im¬ 

portance of global brand name as an element of corporate competi¬ 

tiveness; the increasing transparency of corporate activities, whether 

deliberate or not; and the process of persuasion and learning among 

business interests themselves. It is clear that a good reputation only 

matters if it is possible that a bad reputation will affect relations with 

customers and business partners. Information about violations of ac¬ 

ceptable environmental behavior must be widely available. Informa¬ 

tion transparency and reputation are linked. For instance, the Envi¬ 

ronmental Defense Fund (edf) launched a campaign in 1998 to test 

common chemicals for health effects, asking major corporations to do 

the testing. The edf published a list of those that said yes and those 

that said no. Shortly afterwards, in January 1999, the Chemical Manu¬ 

facturers Association (cma) in the United States announced it would 

spend $i billion to gather toxicity and other data on 3,000 chemicals, 

and another 15,000 will be tested for their effects on the human en¬ 

docrine system. The results will be posted on the cma web site (Busi¬ 

ness Ethics 1999). In other words, simply the fact that the company 

name would be posted in the “negative” column of the edf web site 

was enough to move the industry association to shore up its reputation 

and that of its members. A further step would be if these companies 

also committed to restrict their use of toxic chemicals. When the U.S. 

Environmental Protection Agency began requiring factories to report 

on their use of certain toxic substances and those data were publicized 

in the Toxics Release Inventory, many firms immediately began re¬ 

ducing their use of these chemicals. 

Activist campaigns are not always directed to closed ears within the 

business community. Over the past few decades, there has been a 

learning process among certain managers that makes them more re¬ 

ceptive to the idea of voluntary action to self-regulate at home and 

abroad (Prakash 2000). Many business schools now require students to 

take courses in business ethics and environmentalism. Scholars have 

en- 

:or- 

porations have stepped forward to demonstrate the cutting edge in 

good company practice on the environment. Business leaders have 

created organizations to promote both individual and collective action 

on environmental issues. Many of these have an explicitly educational 

persuasively demonstrated with empirical data that caring for the 

vironment can be a profitable strategy. Leading businessmen and ( 
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and persuasive mission to convince other businesses to join, ceres, 

the WBCSD, the Prince of Wales Business Leaders Forum, Business for 

Social Responsibility, the Global Environmental Management Initia¬ 

tive (gemi), and others are nonprofit organizations made up of mem¬ 

ber companies who agree to promote a better understanding of envi¬ 

ronmental issues and to convince other firms to agree to meeting 

higher standards. 

Probably the most persuasive aspect of the new corporate environ¬ 

mentalism is the “eco-efficiency paradigm.” Many analysts point out 

that pollution as a by-product of industrial production is waste—pure 

and simple. Improving environmental performance can improve effi¬ 

ciency by reducing inputs into production and thus limiting waste by¬ 

products. In other words, environmental practices are not by defini¬ 

tion a cost center for the firm, but they can also be a source of profit. 

Numerous examples now exist of practices that reduce consumption 

and pollution in ways that are financially sound. For instance, when 

semiconductor manufacturers sought a less toxic cleaner to use in the 

production process, they found that water-based products not only 

met higher environmental standards, but they worked better and 

more cheaply. Managers had simply been using old mental habits, au¬ 

tomatically using traditional chemical cleaners without really think¬ 

ing seriously about alternatives until pressured to do so (Hawken 

1993). Environmentally sound products and production processes can 

provide an edge in highly competitive markets, as market leaders in 

resource-intensive industries are discovering. Green businesses have 

made environmental stewardship a core value of their business be¬ 

cause, in many cases, it really works.^° 

Outside consultants, writers, and activists have been producing a 

proliferating number of persuasive guides about the benefits of pursu¬ 

ing sustainable industry. In the intriguingly titled Cannibals with 

Forks, John Elkington, a British management consultant, argues that 

firms should re-orient themselves to the “triple bottom line.” Elking¬ 

ton, like many other authors and experts today, is trying to persuade 

business managers that they should be profitable in more than the 

financial dimension, taking into account social and environmental 

bottom lines (Elkington 1998). An increasing number of firms, espe¬ 

cially in Europe, are adopting triple-bottom-line practices under The 

Natural Step program.^^ Business schools now incorporate environ- 
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mental issues into the curriculum, and trade magazines even the 

most conservative—now devote space to best environmental prac- 

tice.^^ The dialogue in the business world today includes discussion, 

debate, and evolving acceptance of the role of good environmental 

practices in business decision making. This makes business leaders 

more receptive to public pressure to self-regulate. 

Enforcement, Accountability, and Participation 

Environmental self-regulation is making process in terms of the in¬ 

struments of credibility and accountability already in place or being 

developed. Two elements of this are the degree to which corporations 

pursue internal and especially external verification of their environ¬ 

mental performance; and the degree to which companies now make 

the results of environmental audits public. For any firm or industry, 

verification measures and public reporting play to both the members 

of the organization and the wider public. Verification through ems, 

accounting, and auditing allows management to make sure that inter¬ 

nal organizational systems are performing correctly. It also permits 

benchmarking performance from one year to the next for a single firm 

and comparisons across competitors or across broader societal stan¬ 

dards. For many firms, public reporting can be both a blessing and a 

curse. It allows a company that has adopted self-regulatory standards to 

develop a positive reputation. It can also provide the public with infor¬ 

mation to which they would not otherwise have access that can be used 

to assess whether the firm or industry has lived up to its commitments. 

Initially, many environmental codes of conduct and other programs 

had little or no verification measures. Over the past decade, the busi¬ 

ness world has made significant progress in environmental account¬ 

ing. These efforts cover such elements as emissions, energy usage, 

waste generation, and material use. Large companies may also report 

on environmental technology improvements, site remediation, re¬ 

search programs, employee incentives, and other organizational meas¬ 

ures. These can be prepared internally, or by outside consultants, ac¬ 

countants, and auditors. The Responsible Care program initially 

relied only on self-assessment by member companies, but many mem- 
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ber firms, particularly in the United States and Canada, are develop¬ 

ing independent verification programs. In 1996, verification was 

added to the requirements of the program. The gemi produced an En¬ 

vironmental Self-Assessment Program to assist companies in evaluat¬ 

ing their performance against the International Chamber of Com¬ 

merce (icc) Business Charter principles. These results are not made 

public, but the process is one tool by which companies can assess their 

implementation of environrnental programs, ems, including iso 

14000, are another verification program, iso 14000 requires that 

firms be audited and certified as compliant with the standards. The 

company must hire outside auditors for iso certification. The exact re¬ 

sults of an ISO 14000 assessment are not made public in most cases, al¬ 

though whether or not the company obtained certification is publicly 

available. External verification is an even stronger tool than internal 

EMS for improving corporate performance. In individual cases, a firm 

may work closely with a nonprofit group to evaluate its performance. 

Shell estimates its verification program cost over $2 million. 

As part of triple-bottom-line corporate management, companies 

evaluate themselves against specific performance indicators, which 

include financial, environmental, and social indicators. Both Shell and 

The Body Shop are devising ways to report on triple-bottom-line per¬ 

formance. The WBCSD also has a program to consider how to add the 

social dimension to traditional financial reporting requirements by 

developing environmental and social “ledgers” with performance in¬ 

dicators, measurements, and evaluation guidelines, unctad supports 

research into environmental accounting, which is a newly developing 

field of inquiry. 

The next step after verification or measurement of performance is 

the decision of whether or not to make any of that information public. 

The Investor Responsibility Resource Center estimates that half the 

Fortune 500 companies now produce environmental reports. More 

than 2,000 organizations worldwide voluntarily publish environ¬ 

mental reports today (gri 2000). Furthermore, the quality of the re¬ 

ports is improving, often through the efforts of collective groups. One 

example is the Public Environmental Reporting Initiative (peri), 

launched in 1993 by nine North American companies, which lays out 

guidelines for public reporting. The 1997 UNEP/SustainAbility Bench¬ 

mark Survey of 100 corporate environmental reports demonstrated 



48 A PUBLIC ROLE FOR THE PRIVATE SECTOR 

dramatic progress in reporting. “Cdmpanies are now publishing data 

in ways which they actively argued would be commercially suicidal as 

recently as the early 1990s,” says John Elkington, SustainAbility 

Chairman (unep and SustainAbility 1997). A group of nonprofit 

groups (such as ceres), accounting firms (such as Pricewaterhouse- 

Coopers), and business groups (such as icc) have come together to ne¬ 

gotiate a global framework for voluntary reporting of economic, envi¬ 

ronmental, and social performance. This Global Reporting Initiative 

is conducted under the auspices of unep with the goal of becoming a 

permanent new international organization in 2002. The participants 

—numbering over 1,000 from 35 countries—believe that a common 

framework will enhance the consistency, comparability, and credibil¬ 

ity of reporting.^^ Unfortunately, consensus on the appropriate stan¬ 

dards and requirements for effective reporting remains elusive, but at 

least more companies are willing to provide some information about 

the effects of their operations on the environment.^"* 

Reporting is a key element to upgrading the effectiveness of self¬ 

regulation. It allows the public to make judgments about the degree to 

which companies are in fact meeting standards, improving their envi¬ 

ronmental performance, and ultimately reducing the damage they do 

to the natural world. Public reporting allows for feedback, dialogue, 

and—in the worst case—punishment. That punishment can be 

through public protest, actions such as boycotts and shareholder reso¬ 

lutions, or in some cases litigation. Companies that demonstrate 

progress can be rewarded, although to date the evidence indicates that 

the public is quick to punish and slow to reward. Much of the available 

environmental reporting is specific to a particular plant, product, or 

issue. Broader comparisons are still difficult to draw. 

An analysis of corporate environmental programs indicates that 

they are becoming more institutionalized within many firms. Among 

a group of 261 companies, primarily market leaders, over half designate 

a vice president responsible for environmental affairs. About 92 per¬ 

cent have a formal corporate environmental policy in place, which in 

over half of the companies is backed up by monetary rewards in the 

form of compensation. Of the firms surveyed, 95 percent have environ¬ 

mental compliance auditing programs, reflecting that environmental 

issues are important for financial risk management (Adams 1998). 

The effectiveness of efforts to promote environmental responsibil- 



The Case of International Environmental Protection 49 

ity in the corporate world depends on the ability of specific firms to 

implement their commitments. With the best will in the world, many 

organizations simply face too many internal and external barriers to 

implementation. One recent study looked at how mncs transfer the 

methods and tools of traditional business management to the newer 

areas of environmental, health, and safety management. Among 

other things, it noted that, organizationally, emphasis on environ¬ 

mental, health, and safety management was often an add-on and not 

well integrated with regular business systems (Yosie and Herbst 1998). 

WHAT WOULD AN EFFECTIVE environmental self-regulatory system 

look like? One scholar argues it must include a commitment to sus¬ 

tainable development, as an integral part of corporate decision mak¬ 

ing and management; measurable goals for improving environmental 

performance; monitoring, assessment, and independent verification 

of performance; public reporting and mechanisms for transparency of 

environmental information; community consultation and partner¬ 

ship; a culture of environmental responsibility encouraged through 

management systems and staff training; compliance with legislation 

as the minimum, with a focus on continuous improvement and best 

practice; standards applied on a worldwide basis; and monitoring of 

implementation (Adams 1998). 

No one would argue we are there yet. Not all would agree that the 

full panoply of elements listed here is really required. In any case, it is 

evident that, in general, the private sector has made some progress 

but has much farther to go before the public has full confidence in 

these voluntary initiatives. For the environmental activist commu¬ 

nity, the progress noted above will not be viewed as sufficient, and in 

many cases it is not. Some activists are simply opposed to the indus¬ 

trial society we have created, or to corporations, or to capitalism. More 

moderate environmentalists are divided between those who are 

working with the business community to advance voluntary efforts 

and those more concerned with their weaknesses. The former have 

taken on the difficult task of convincing private sector managers that 

better environmental practices can be both good for the environment 

and good for business. Many private voluntary initiatives have been 
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launched in partnership with NGO's that look on businesses as those 

with the power and resources to effect real change. Even the most 

hard-nosed environmental groups are willing to work with business 

leaders on specific, narrowly tailored projects with concrete and meas¬ 

urable results. 

The system of private voluntary initiatives in the environmental 

arena suffers from a number of well-known weaknesses. The most ob¬ 

vious is that the initiatives still cover relatively few companies and in¬ 

dustries, and typically only address a select number of environmental 

issues. The trend is positive, however, with increasing participation 

by a broader set of industries and an expanding menu of areas that 

their corporate codes address. Monitoring systems are stronger than 

they used to be but are often still very weak in how they measure and 

gather data. Information on corporate environmental practices is 

definitely more available today but is still quite uneven. The details of 

how to set up environmental accounting and auditing systems that 

meet international standards are still somewhat confused. Unfortu¬ 

nately, some firms that commit themselves to high environmental 

standards find that it simply raises the expectations of the public and 

increases the attention paid to any missteps. 

Self-regulatory activity is concentrated in the industrialized coun¬ 

tries, which already have stringent environmental regulations in 

place. Foreign investors often have higher standards than local indus¬ 

try in developing countries, but they are not always effective in trans¬ 

ferring best practices (Garcia-Johnson 2000). Many developing coun¬ 

try governments have only limited capacity to design and implement 

environmental regulations. These governments look on programs 

such as ISO 14000 and Responsible Care as an avenue for forcing local 

industry to raise its standards so that it can compete in international 

markets. Such programs also help developing countries respond to 

local demands for environmental cleanup. The chemical industry in 

many Asian and South American countries, where there exist strong 

national chemical associations, is already using these programs to im¬ 

prove their environmental performance (Clapp 1998). Major mncs 

may be moving toward requiring that suppliers meet environmental 

standards in addition to technical ones, which would put pressure on 

developing country firms to become certified to higher standards. 

The downside to this expansion of self-regulatory standards into 
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the developing world is that many developing country governments 

complain they rarely have the funds to participate in international fo¬ 

rums such as ISO, either by public or private sector representation. 

They often do not have access to relevant information on the stan¬ 

dards themselves, and the certification can be expensive (Haufler 

I999).55 On one hand, many policy makers in emerging markets worry 

that this kind of private sector standard setting could be a disguised 

form of protectionism, because corporations presumably would buy 

only from suppliers meeting the higher standards. Those that could 

not meet the higher standards would be locked out of global markets. 

On the other hand, other policymakers feel that the future of environ¬ 

mental governance could be better served by private sector interests, 

in coordination with developing country governments, than it could 

be by those governments acting alone (Haas 1999,125). 
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The Case of Labor Standards Abroad 

LABOR STANDARDS are in many ways an old issue, and this has shaped 

the evolution of voluntary business initiatives in this area. The cen¬ 

tral labor problem is that management wants to keep the costs of pro¬ 

duction low, including the cost of labor, to reap higher profits. Marx fa¬ 

mously pointed to the intractable differences between labor and 

management in an industrial era. The twentieth century has been 

marked by tensions between labor and management in every country. 

In many industrialized nations after World War II, this fundamental 

conflict was muted by the establishment of the welfare state and a se¬ 

ries of compromises among the state, labor, and business leaders.^^ In 

the closing years of the twentieth century, the postwar bargains have 

fallen apart, the welfare state has been transformed, and the competi¬ 

tion for employment now spans the globe. Dramatic changes in pro¬ 

duction technology, including the shift to an information-based econ¬ 

omy, make it possible for corporations to increase productivity while 

reducing the amount of labor involved. Each major firm is part of a 

worldwide network of subsidiaries, partners, and suppliers. More 

countries are now participating in world markets than ever before, in¬ 

cluding newly industrializing countries with large pools of cheap 

labor. The conditions of labor in the newly industrializing countries 

have become a major point of contention within and across countries, 

dividing North and South and calling into question the sustainability 

of globalization. 

The different ways in which governments and publics resolved, or 

did not resolve, worker demands in the past produced dramatically 

varying labor laws, unionization levels, and social welfare across coun¬ 

tries. MNCs and their expanding networks of suppliers can use these 

53 
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differences to find the best combination of costs and benefits for the 

production of different goods and services. Many observers now ques¬ 

tion whether in doing so, these corporations entrench deep inequities 

among countries, sanction abusive working conditions in poor na¬ 

tions, and undermine the gains workers have grasped in the wealthier 

states. Defenders of the current system of mobile capital point to the 

gains foreign investment brings in terms of rising standards of living, 

economic growth, and modernization. The differences among coun¬ 

tries in labor-management relations, working conditions, and wages 

have become a cornerstone in the debate over competitiveness, espe¬ 

cially in the industrialized countries, as labor-intensive industries 

move their production facilities into developing countries in Asia and 

Latin America. Unions—in which membership has declined every¬ 

where over the past decade—are struggling to identify a way to gain 

the benefits of globalization, such as good jobs and a better standard of 

living, while preserving and enhancing the bargaining power of labor 

in the global economy (ilo 1998). 

Existing data on the disparity in wages and working conditions 

across countries are not very good, but even the rough information we 

have highlights the huge gulf between industrialized and developing 

countries. The ratio of average income in the richest country in the 

world to the poorest is about 60 to i today, and inequality around the 

world is on the rise (Birdsall 1998). Manufacturing costs in the newly 

industrializing economies of Asia are 36 percent of US. costs, while 

they are only 10 percent in Mexico. In 1997, the average hourly com¬ 

pensation of German manufacturing workers was $28.28, Japanese 

$18.37? Slid American $18.24; st the same time, the average hourly com¬ 

pensation of Mexican workers was only $1.75. Compensation costs in 

newly industrializing economies such as Taiwan, however, have in¬ 

creased relative to US. costs (US. Bureau of Labor Statistics 1999)}^ 

Variations in working conditions—from hours of work and overtime, 

to health and safety, to discrimination, to collective bargaining—are 

even more difficult to summarize. Child labor, for instance, makes up 

about one-third of the work force in many African countries, about 

9 percent in Indonesia, 14 percent in India-but close to zero in South 

Korea (World Bank 1998). Practices viewed by many as unacceptable, 

even immoral (such as child and bonded labor), are all too common in 

some developing countries. The disparities of today are similar to 
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those that emerged in the late nineteenth century, an earlier period of 

international economic integration, when industrialization and free 

trade policies wrought great changes in employment and inequality.^® 

Late twentieth-century economic liberalization stimulated busi¬ 

ness to re-organize itself to adapt to increasingly integrated markets. 

Approximately 200 very large firms now conduct business transna- 

tionally, with more than half their sales, employment, and investment 

outside of their home countries.^^ They invest primarily in the indus¬ 

trialized countries but increasingly look to the newly emerging mar¬ 

kets for high returns and potential new consumers. There are more 

than 53,000 TNCs with about 450,000 affiliates today (unctad 2000). 

Multinational firms are the world’s largest employers, and they deter¬ 

mine the wages and working conditions of employees located in a 

multiplicity of national jurisdictions. The largest private sector em¬ 

ployer in the world is Wal-Mart, with approximately 1,140,000 em¬ 

ployees, which is greater than the population of many small nations 

such as Estonia or Gabon (Fortune 2000).^° The number of truly 

transnational firms is still small, but many small- and medium-sized 

companies now have at least some international operations (unctad 

2000). 

At the same time as recent high-profile mergers and acquisitions 

such as Daimler Chrysler and aol Time Warner highlight the grow¬ 

ing size of corporations and concentration of markets, many firms are 

also going the opposite route (sometimes simultaneously). Many com¬ 

panies now decentralize the organization of production to become 

“network” organizations. The term network corporation has become a 

buzzword to describe the ways in which one firm links with other 

firms in joint ventures, strategic alliances, partnerships, supplier rela¬ 

tionships, and licensing agreements that blur the boundaries of the 

firm. For example. General Motors, one of the largest companies in the 

world, has a network of over 30,000 individual suppliers; it manufac¬ 

tures in over 50 countries and has a presence in about 200 countries; 

and it has over 260 major subsidiaries, joint venture partners, and 

affiliates (General Motors 2000). 

Many companies now produce goods by farming out portions of the 

production process to subcontractors—and to their subcontractors 

and sub-subcontractors, sometimes numbering in the thousands. Dis¬ 

ney alone has over 6,000 subcontractors for its various products. Long 
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supply chains are particularly cornition in the sectors in which there is 

the most criticism of labor standards: textiles, apparel, footwear, toys, 

and sporting goods. The result of this complex outsourcing is that 

name-brand companies sell goods made by people who are not direct 

employees. Nike, for instance, does not own factories but rather con¬ 

tracts with factories around the world to supply the products it de¬ 

signs and puts its logo on. This new organization of production makes 

it extremely difficult for labor to maintain a balance of power with 

management, especially because a national union often does not have 

the ability to take effective action against the overseas buyers. Foreign 

corporations have a huge influence on working conditions in these 

countries, even without owning directly any production facilities. 

In Has Globalization Gone Too Far? Dani Rodrik analyzes how re¬ 

duced barriers to trade and investment highlight the asymmetry be¬ 

tween groups that can cross international borders and those that can¬ 

not (that is, owners of capital, highly skilled workers, and professionals 

as compared to the unskilled, semi-skilled, and even middle man¬ 

agers). ‘As the technology for manufactured goods becomes standard¬ 

ized and diffused internationally, nations with very different sets of 

values, norms, institutions, and collective preferences begin to com¬ 

pete head on in markets for similar goods” (Rodrik 1997). Govern¬ 

ments may find it harder to supply social welfare benefits, and unions 

may find it harder to bargain for higher wages and better working 

conditions (Rodrik 1997; Kyloh 1998). Owners and managers argue in 

response that their competitiveness relies on their access to a flexible 

global workforce (Kapstein 1999). Among developing countries, 

where social welfare programs are weak to nonexistent and unions are 

often illegal, there is intense competition to attract foreign investors 

and labor-intensive employment. 

Three traditional means for redressing poor working conditions 

are, in the eyes of many critics, inadequate to meet the needs of labor 

in a period of rapid economic globalization. First, the idea that govern¬ 

ments will protect workers through appropriate legislation and en¬ 

forcement is unrealistic in many developing countries. Even with the 

best will in the world, the political infrastructure may not be in place 

to ensure that working conditions meet established standards. And, in 

many cases, the will is also missing. Indeed, some governments delib¬ 

erately pursue policies that lead to lower labor standards for a variety 
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of reasons repression of labor unrest, desire to attract foreign invest¬ 

ment, policies that favor one group over another, and resistance by in¬ 

dustrial elites. However, we cannot say this is true everywhere, and in 

fact, wages and working conditions have improved in some of the 

newly industrialized countries. In general, the most problematic 

countries for labor rights, such as China or Vietnam, are the ones that 

are fairly impervious to political demands for change, especially if 

made by foreign governments or activists. 

Historically the most potent tools in the hands of labor have been 

unionization and collective bargaining. Many of the countries where 

the conditions of work have become an international issue are coun¬ 

tries where unions are either outlawed or suppressed, where collec¬ 

tive bargaining is uncommon, and where the power of labor as a politi¬ 

cal force is weak. Major international labor organizations—such as the 

International Confederation of Free Trade Unions (icftu) and the 

American Federation of Labor and the Congress of Industrial Organi¬ 

zations (afl-cio), and others—have tried to promote and support 

labor organizers abroad, but the political barriers to success are high. 

Finally, the third means toward raising worldwide labor standards 

is through international economic organizations, such as the ILO. The 

ILO has great, but as yet unrealized, potential to be a bulwark against 

the exploitation of workers.^' In recent years, the role of the ilo has 

been revitalized with the reaffirmation and acceptance of the funda¬ 

mental or core principles of the ilo. At the same time, many labor ac¬ 

tivists are pressing for labor issues to be incorporated into other more 

powerful organizations, such as the World Trade Organization. 

The weaknesses, real and perceived, of these three avenues for the 

improvement of working conditions have helped propel corporate be¬ 

havior into the forefront of debates. If states are unwilling or unable to 

act, if labor is unorganized, and if international organizations are 

weak, then some new alternative must be devised. The last actor 

standing, the one with the most direct and immediate control over the 

lives of workers, is of course the private sector. The rise of the mnc 

means that the lives of workers often are deeply influenced by deci¬ 

sions made by foreigners. Business leaders now must manage their re¬ 

lations with home and host governments, local business partners, and 

workers at home and abroad, which forces them to engage in an in¬ 

creasingly complex form of international diplomacy (Stopford and 
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Strange 1991). The following section discusses the background and de¬ 

velopment of codes of conduct and social auditing as measures of in¬ 

dustry self-regulation. Then the next section discusses how risk, rep¬ 

utation, and learning all influenced the evolution of the trends we see. 

And the final section looks at important issues of consensus, enforce¬ 

ment, and participation in the design and implementation of industry 

self-regulation. 

Codes of Conduct, Ethical Trade, and 
Monitoring Programs 

Major human rights groups put labor on the international agenda by 

the late 1980s and early 1990s. Human Rights Watch, Amnesty Inter¬ 

national, the International Labor Rights Fund, plus unions, consumer 

groups, churches, and social justice campaigners forcefully began to 

pressure governments around the world to address—and redress—the 

exploitative conditions found in many developing countries. They fo¬ 

cused on an array of related issues: unsafe and unhealthy working con¬ 

ditions, extremely long working hours, exploitation of child labor, dis¬ 

crimination against women or particular ethnic groups, the use of 

forced labor, the suppression of freedom of association and collective 

bargaining, and the lack of a “living wage.”^^ They pointed in particu¬ 

lar to what they saw as the inevitable results of intense economic com¬ 

petition in labor-intensive industries such as apparel, footwear, toys, 

and sports equipment. The broader human rights activist networks 

took up the cause of labor. 

The protests against working conditions abroad emerged hand-in- 

hand with profoundly divisive debates over economic liberalization 

and the emergence of an antiglobalization coalition that spanned in¬ 

ternational borders. In the United States, the unions argued against 

NAFTA and a new round of gatt negotiations partly by pointing out 

the low wages and miserable working conditions in developing coun¬ 

tries. Critics depicted the unions as cynically trying to protect their 

members from competition from low-wage labor abroad, without a 

genuine concern for workers in other countries. 

Many local activists in the 1980s and 1990s successfully persuaded 
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state and local governments in the United States and Europe to adopt 

sanctions against countries that violate minimum labor standards, as 

defined by the ILO. The issue of sanctions riled the business commu¬ 

nity, especially in the United States, where they complained that the 

proliferation of sanctions was difficult to administer, made long-range 

planning impossible, and generally created too many problems for 

them in doing business abroad. In the United States, the reauthoriza¬ 

tion of most-favored-nation treatment for China was used each year to 

publicize Chinese labor and human rights policy and put pressure on 

Congress to authorize sanctions. 

The business community woke up to the increasing power of this 

labor activism through a number of high profile cases. Activists ac¬ 

cused television personality Kathie Lee Gifford of complicity in 

sweatshop labor because she endorsed a line of clothing for Wal-Mart. 

Much of this clothing was stitched in factories in Honduras that em¬ 

ployed children in twenty-hour workdays. In recent years, critical at¬ 

tacks on Nike have made it the poster child for the sweatshop issue, 

and its profits and market share have been declining.^^ In 1996, cbs re¬ 

ported on sweatshop conditions in a factory in Vietnam that supplied 

Nike products. Within a year, a new ngo, Vietnam Labor Watch, 

formed to monitor Nike’s actions publicly. The “campaign of embar¬ 

rassment” against retail giants and media personalities brought home 

to consumers the work conditions in the places where imported cloth¬ 

ing was made (Varley 1998). A new anti-sweatshop movement began 

to gain headway among activists, consumers, and especially students 

in the United States, Canada, and Australia. Campus activism 

emerged as a significant factor in the late 1990s, as students across the 

United States demanded that university logo goods be certified as 

“sweatshop-free.” 

Many firms strongly resisted outside demands, refusing to provide 

information about working conditions and subcontractor operations, 

rejecting any community engagement, opposing unions and collec¬ 

tive bargaining, and accepting the poor living conditions in develop¬ 

ing countries. But others have pursued a more accommodationist pol¬ 

icy, responding to new political pressures by launching voluntary 

initiatives addressing labor conditions at home and abroad. Their 

efforts fall into three basic categories: individual corporate initiatives, 

such as a corporate code of conduct; group initiatives, either within an 
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industry sector or in partnership-with public interest groups; and ac¬ 

ceptance of third-party oversight. Those three categories reflect the 

evolution of the self-regulatory movement on labor issues, as corpora¬ 

tions have moved from weak individual codes to ever stronger collec¬ 

tive public commitments. 

Initially, a number of corporations simply handed down a new cor¬ 

porate code of conduct developed by top management or by an outside 

consultant. These codes would lay out high-minded principles for 

ethical behavior and establish a commitment to treating workers 

fairly. They were often empty statements of sentiment suitable for 

public consumption and marketing purposes. The codes languished 

at headquarters and never were publicized widely within the corpora¬ 

tion, or else they were trotted out for public consumption to burnish 

the image of the company when necessary. Workers often knew little 

or nothing about them—especially workers in foreign factories look¬ 

ing at statements written in English. The weaknesses of these codes 

gave them a bad reputation. 

Nike unveiled a corporate code of conduct in 1992 but suffered un¬ 

relenting criticism because the code’s provisions and implementation 

were so weak. Nike does not own factories abroad but instead depends 

on an extensive network of global suppliers. At first, Nike defended it¬ 

self by arguing that it could not be responsible for the actions of its 

suppliers. The activists, however, mobilized a significant amount of 

negative media attention and organized a lawsuit in U.S. courts against 

Nike for falsely advertising that its products were not made in sweat¬ 

shop conditions. Nike hired the well-respected Andrew Young to visit 

and audit suppliers in Vietnam; the resulting relatively positive re¬ 

port garnered scathing criticism. Nike then hired the accountants 

Ernst and Young to do a more thorough audit, but this too met with lit¬ 

tle respect. Meanwhile, Nike did implement new policies and pres¬ 

sured its suppliers to raise wages in Vietnam and improve their facili¬ 

ties. As one critic pointed out, “They saw some pretty scary marketing 

research that 12-year-old girls in focus groups were talking about 

these labour abuses ” (Harverson 1999). 

Many other firms also began to develop codes of conduct in the 1990s 

for the treatment of labor abroad. A number of them tried to ensure 

the codes were properly implemented by establishing management 

procedures within the corporations, as part of a wider human rela- 
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tions-personnel function within the firm. These companies set up 

systems to encourage workers to report violations (often setting up a 

toll-free number for such reports), translated all documents into the 

native language of the workers, and monitored their own compliance. 

These codes applied primarily to direct employees. 

Levi Strauss & Co. developed and implemented Global Sourcing and 

Operating Guidelines, which rest fundamentally on its Business Part¬ 

ner Terms of Engagement. This became a model for codes that regu¬ 

late the behavior of suppliers and subcontractors. The document is a set 

of guiding principles for choosing business partners and identifying 

potential problems in advance. The Levi’s code states that contractors 

are expected to be ethical, to be law-abiding, and to meet employment 

standards. These employment standards include: minimum wages or 

prevailing wages, setting reasonable working hours not to exceed 6o 

hours per week, not using child labor less than fourteen years old or 

prison or forced labor, maintaining a safe and healthy work environ¬ 

ment, and not discriminating among employees or using punishment 

or coercion to discipline workers. Levi’s also produces country risk as¬ 

sessments to understand how likely violations might be in different 

cultural settings. Most important, top management is committed to 

these principles. For instance, Levi’s at one time withdrew its business 

from China when it could not be sure these standards could be met. 

Reebok, seeing the writing on the wall after the media tarring of 

Nike, chose to improve its practices preemptively. Reebok instituted a 

policy of refusing to buy soccer balls from factories using child labor. 

Instead of going it alone, however, it obtained support first from the 

World Federation of Sporting Goods Industries and the U.S. Sporting 

Goods Manufacturers Association. These collective commitments 

can create stronger incentives, for buyer and seller alike. In this case, 

Reebok felt reassured that other manufacturers would be less likely to 

undercut it in this market. Sellers, faced with a collective refusal to 

buy soccer balls made by children, had to change their practices. 

At the same time as the corporate code “movement” advanced, many 

other groups began to promote the adoption by companies of various 

codes. Labor advocates, unions, governments, and international organi¬ 

zations all began experimenting with cooperative approaches to regu¬ 

lation. In these cases, the standards and systems of implementation 

are designed in concert, but the final result is a voluntary initiative 
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and not new regulation. Human rights organizations and coalitions 

developed their own codes for corporations to adopt. By the mid-1990s, 

Amnesty International, the Interfaith Center on Corporate Responsi¬ 

bility, the Clean Clothes Campaign in Europe, and others all had labor 

codes for international operations that they asked businesses to adopt. 

New center-left political administrations in the United Kingdom, 

United States, and Canada saw opportunity in the growing number of 

corporate codes. In North America, this attention took root particu¬ 

larly with the debate over the nafta. Activists wanted to make the 

further opening of national markets conditional on governments en¬ 

forcing particular labor standards. They succeeded in persuading the 

US. government to incorporate labor (and environment) side agree¬ 

ments into the nafta in 1994. This was the first time a major trade 

agreement directly addressed labor issues (Wise 1998). The Clinton 

administration wanted to conclude nafta without alienating labor, 

but the adamant opposition of afl-cio to the agreement made it a 

hard-fought political battle. 

In 1995, the Canadian media focused for a brief time on a thirteen- 

year-old Canadian boy who created the ngo Free the Children. He 

linked it via the Internet with Asian-based ngos such as Child Work¬ 

ers in Asia and developed a common platform with them. He spoke to 

labor unions, was covered by the Canadian and international media, 

and raised a significant sum of money to travel to Asia to visit child 

workers in slums, factories, and brothels. After initial resistance, he 

eventually was able to meet with the Prime Minister Jean Chretien to 

tell him that Canada must have a policy in which trade is linked to labor 

standards (English 2000, i).^"* Canadian business remained staunchly 

opposed to linking trade and labor, and both the government and in¬ 

dustry representatives began to look at industry self-regulation codes 

as one way to address the labor standards debate. 

The Canadian, US., and British governments all sought ways to use 

corporate voluntary self-regulation to deal with the increasingly con¬ 

tentious issue of sweatshop labor in developing countries. In 1995 the 

Clinton administration announced its Model Business Principles for 

US. firms to adopt into their own corporate codes. It urged corpora¬ 

tions to take responsibility voluntarily for the labor standards of sup¬ 

pliers and partners abroad. Shortly afterward, the U.S. Secretary of 

Labor Robert Reich launched a No Sweat campaign against sweat- 
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shop labor at home and abroad. The Model Business Principles were 

never widely adopted, however, in part because business viewed them 
as too much a product of government. 

Clinton administration officials then turned to a more ambitious pro¬ 

gram, facilitating negotiations between business and its critics. It helped 

launch the Apparel Industry Partnership (aip), consisting of eighteen 

garment makers and labor and human rights groups. The aip began 

meeting in 1996 to develop basic labor standards to govern factories and 

suppliers in the textile, apparel, and footwear industries.'’^ The U.S. 

government had no direct vote on the outcome of negotiations among 

these groups but helped bring the participants together. The outcome 

of the negotiations under the aip would be developed through a mul¬ 

tiparty process with representatives from a range of interested groups 

and not just business alone. This gave them much greater potential to 

gain public legitimacy than purely company-sponsored plans. 

The negotiations lasted for three years and almost broke down com¬ 

pletely at one point. The participants engaged in often contentious de¬ 

bate over the appropriate set of standards and how to implement 

them. The most divisive issues concerned the design of a monitoring 

system, unionization, and especially the issue of a living wage. Some 

original members of the aip, including the Union of Needletrades, In¬ 

dustrial, and Textile Employees (unite), withdrew from the process. 

After UNITE withdrew, a handful of major corporate participants, in¬ 

cluding Nike, Liz Claiborne, Phillips Van Heusen, and Reebok, stayed 

in and finally agreed to some basic principles. They decided to estab¬ 

lish an independent Fair Labor Association (fl a), a private entity split 

between corporate and human rights/labor representatives. The fla 

would accredit auditors to certify company compliance with the 

agreed standards. The fla officially began to operate in late 1999, and 

it is still too early to determine its ultimate impact. 

In part as a response to the negotiations in the aip, the American 

Apparel Manufacturers Association (aam a) developed its own indus¬ 

try guidelines for its member companies. These Worldwide Responsi¬ 

ble Apparel Production (wrap) Principles and Certification Program 

are intended to help companies police their factories and suppliers. 

Members of the aama had been targets of high-profile attacks; they 

joined the aama because the aip at times seemed either on the verge 

of collapse, or about to include what they viewed as unreasonable stan- 
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dards. The A am a ensured that the wrap includes many fundamental 

labor rights but excludes contentious elements such as freedom of as¬ 

sociation and collective bargaining. Each company that signs on to the 

WRAP makes a commitment to have its factories independently in¬ 

spected. 
The British government under Tony Blair also launched an initia¬ 

tive designed to harness corporate voluntary action to “ethical” for¬ 

eign policy goals. The Blair government created what it called the 

Ethical Trading Initiative (eti) in January 1998. The eti is a program 

that includes equal representation by business, workers organiza¬ 

tions, and NCOS. It aims to develop and encourage voluntary adoption 

of a set of standards and monitoring and auditing methods for the ap¬ 

parel industry. Unlike in the United States, a fairly large number of 

British corporations, nonprofits, and unions have signed on to it. 

Other voluntary initiatives focused on specific industries, such as 

the carpet industry in India, soccer ball manufacturing in Pakistan, 

and others. For instance, the Confederation of British Industry, UN 

Children’s Fund (unicef), and the British government launched a 

combined campaign against child labor. Carpet industry officials in 

India negotiated with child and labor activists and the unicef to elim¬ 

inate child labor in the industry, largely due to pressure from German 

consumer groups. They developed the Rugmark program, which 

monitors factory worksheets and certifies carpets are made without 

child labor. The negotiations addressed one of the most difficult issues 

—the future of the children themselves, given the poverty of their 

families. The Rugmark program includes funding to place former 

child workers in school programs and replace their wages with aid. 

The ILO initiated a similar program in 1996 with soccer ball manufac¬ 

turers and exporters in Pakistan. In both cases, the voluntary program 

by industry involved an explicit commitment by governments and in¬ 

ternational organizations to treat the elimination of child labor in part 
as a development aid issue. 

One of the most significant developments in the area of industry 

self-regulation was not an actual corporate or industry code or stan¬ 

dards program. In 1998? tbe Council on Economic Priorities (cep), a 

nonproht association with a long history of promoting corporate so¬ 

cial responsibility, launched an effort to develop social accounting 

standards. The system, modeled on the iso standard-setting process. 
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is called sa 8000. cep developed it with the input of retail associations, 

Amnesty International, SGS International Certification Services, 

Reebok, the International Textile Workers Union, and others, s a 8000 

is a set of verifiable standards that includes child labor, forced or slave 

labor, worker safety, and freedom of association. Unlike iso 14000, the 

SA 8000 standards are both process and performance standards. Social 

Accountability International (sai) administers the standards and 

trains and certifies individuals to conduct social audits. Companies 

hire SAi-certified auditors who assess whether or not the firm can be 

certified as meeting SA 8000 standards. The incentives for businesses 

to adopt SA 8000 are the reputation effects of certification and the in¬ 

clusion in socially screened mutual funds. Neil Kearney, Secretary- 

General of the International Textile, Garment, and Leather Workers 

Federation, joined the Board of the sa 8000. He argues that it is im¬ 

practical to construct codes and monitoring systems industry by in¬ 

dustry and that professional certification firms would be an improve¬ 

ment over the current alternatives (English 2000,12).^^ 

The AiP, WRAP, Rugmark, and other programs were developed 

about the same time as international pressure mounted to link trade 

and labor in international negotiations. By the end of the 1990s, unions, 

labor activists, and human rights organizations pressed national gov¬ 

ernments from around the world to put labor standards on the agenda 

of the next round of global trade negotiations under the wt6. Repre¬ 

sentatives to the WTO steadfastly refused to admit any link between 

free trade negotiations and labor standards until its ministerial meet¬ 

ing in Singapore in 1997. There, WTO leaders acknowledged a link be¬ 

tween trade and labor but reaffirmed the role of the ILO as the compe¬ 

tent body to handle labor issues. The new Secretary-General of the 

ILO, Juan Samovia, saw an opportunity to reinvigorate the organiza¬ 

tion. After only one year of discussion, in 1998 the ilo declared that 

eight of the ILO conventions constituted fundamental principles for 

rights at work, and the membership voted to make them binding on 

all members, whether or not each nation formally adopted the rele¬ 

vant conventions.^^ In 1999, the ilo adopted a new convention against 

the worst forms of abusive child labor, which came into force in No¬ 

vember 2000.^^ In contrast, in late 2000, the members of the wto met 

in Seattle to launch a new round of trade negotiations, but the launch 

was scuttled by deep divisions among governments about whether to 
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continue and by massive protests from a wide variety of pressure 

groups opposed to globalization. 

In concert with activism against globalization, many students mo¬ 

bilized against sweatshops hy the end of the late 1990s. The leadership 

of major U.S. universities reacted swiftly by adopting guidelines for 

university logo-wear. Recently, five universities worked with Busi¬ 

ness for Social Responsibility, the Investor Responsibility Research 

Center, and a consultant to gather information about working condi¬ 

tions in countries that manufacture university logo apparel.^^ They 

concluded that working conditions are poor, corporate codes and mon¬ 

itoring are too weak, and the proliferation of codes and monitoring 

efforts does not lead to greater compliance (Independent University 

Initiative 2000). Many of the university leaders do not want to repeat 

the stonewalling of students that characterized the campus anti¬ 

apartheid movement of a decade earlier. The students demanded that 

the universities adopt a monitoring system. Most universities chose 

the Fair Labor Association, although many of the student anti-sweat¬ 

shop activists supported a new alternative, the Worker Rights Consor¬ 

tium. At about the same time, the Reverend Leon Sullivan also 

launched the new Global Sullivan Principles, a code of corporate con¬ 

duct promoting human rights, economic justice, racial and gender 

equality, and a healthy environment. 

In early 1999, keeping up the pressure on corporations, activists 

filed a lawsuit against Wal-Mart, The Gap, The Limited, Sears, Dayton- 

Hudson, and others. It accused them of a “racketeering conspiracy” to 

use indentured labor to produce clothing in Saipan. Two class-action 

lawsuits were filed on behalf of Saipan workers, and a third was 

brought by four labor and human rights groups—Sweatshop Watch, 

Global Exchange, Asian Law Caucus, and unite.The goal is to con¬ 

vince US. corporations to cut off their contracts with Saipan factories 

or enforce higher standards on them. Litigation as a tactic for ngos de¬ 

pends on a court system that allows lawsuits for actions taken abroad. 

In the United States, the Alien Tort Claims Act allows such lawsuits, 

and they are increasingly being brought against companies accused of 

labor abuses. 

Throughout the 1990s, new sources of pressure against corpora¬ 

tions emerged in the rapidly growing financial markets. Labor groups, 

taking a page from the book of anti-apartheid activists, took advantage 
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of the widening pool of investors and consumers who are willing to 

use their investment money to support a cause. A small but growing 

group of U.S., British, and Japanese mutual funds began to screen for 

socially responsible companies and included labor standards as one of 

their screens. Large institutional investors, serving thousands of indi¬ 

vidual investors, such as tiaa-cref in the United States, began to 

offer socially screened alternatives. A number of religious groups, 

unions, and ngos submitted resolutions to shareholders at annual 

meetings, proposing for instance that company management should 

refuse to do business in countries with abusive labor practices. In the 

United States, the Investor Responsibility Resource Center and the 

Interfaith Center for Corporate Responsibility both have promoted 

shareholder activism. 

Most resolutions fail to receive enough votes to become policy. But 

even failed shareholder resolutions affect management, increasing 

their perceived vulnerability to outside pressures. In April 1999, Dis¬ 

ney committed to auditing the labor practices of 15,000 of its overseas 

subcontractors after being pressured to do so by shareholders, even 

though those activists were not successful at passing a shareholder 

resolution on this issue. Disney management clearly perceived a threat 

that its sales could drop sharply if consumers believed Disney was not 

upholding high standards. Mattel, Inc. also feared for its reputation. In 

response, Mattel developed its own set of supplier guidelines. It also 

asked an independent group to establish a global monitoring system to 

make sure that its standards would be implemented. Mattel went so 

far as to make its first report public in spring 2000. The first report re¬ 

vealed both strengths and weaknesses in compliance by suppliers, and 

Mattel committed itself to rectifying any problems it found. 

The Canadian government, under pressure for not doing enough 

on international labor issues, closely watched what was happening in 

the United States and Great Britain. Simon Zadek, a key player in 

British initiatives, visited Canada often to speak to business and gov¬ 

ernment representatives. Canadian officials followed the negotiations 

over the US. aip to draw lessons about how this issue might play out in 

their country, and what role voluntary self-regulation could play. Pro¬ 

motion of corporate codes appeared to be a way to further the govern¬ 

ment’s commitment to human security as the keynote of its foreign 

policy. In 1998 the Canadian government issued a handbook for busi- 
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ness on codes of conduct, declaring codes a supplement and even an 

alternative to traditional regulatory approaches (Government of 

Canada 1998). 
Following the publication of the handbook, government officials 

also facilitated meetings between business and ngos throughout 1999 

to develop a consensus code of conduct for Canadian business. The 

Canadian Manufacturers of Canada, under fire from human rights 

and labor activists, actually invited the government to help.^' Labor 

and NGO representatives formed a coalition called the Ethical Trading 

Action Group (etag) to negotiate with business and government. 

The working group on these codes included a representative from 

UNITE, a union that had participated in and then withdrew from the 

U.S. AiP.^^ Industry associations that had already been considering 

corporate codes joined in these government-sponsored efforts, includ¬ 

ing the Canadian Chamber of Commerce, the Retail Council of 

Canada, and the Alliance of Manufacturers and Exporters. The Cana¬ 

dian Partnership for Ethical Trading (cpet), as it came to be called, 

spent a year negotiating a Canadian code of conduct. 

The negotiations over this Canadian code ran into many conflicts 

and tensions among business and ngo representatives, as was to be 

expected. Business was concerned about increased costs at a time 

when the Canadian retail industry had weakened. They worried 

about legal liability in foreign countries if the code contradicted for¬ 

eign laws. They also wanted a federal government presence in the 

process. The labor and civil society representatives had a detailed list 

of preferences, many drawn directly from ILO conventions, the Ethi¬ 

cal Trading Initiative, the aip, and other initiatives. They worried, 

however, that a too-close partnership with business could harm their 

reputation with their members.^^ Both sides recognized a need to edu¬ 

cate their respective constituencies to bring them on board.^"^ The 

government appointed a facilitator and did not take direct part in the 

negotiations. This reflected ambivalence within the government as 

trade officials worried over protectionism, and foreign affairs officials 

worried that other countries were going further faster in promoting 

ethical business practices. The cpet negotiations broke down in 

spring 2000, although industry representatives subsequently made a 

commitment to develop their own codes, etag later complained that 

the Canadian government did not provide sufficient financial support 
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for the process and that it should have put more pressure on industry 

in the negotiations (English 2000,16). 

By summer 2000, efforts to link worker rights with trade sanctions 

in global and regional institutions had met with limited success. The 

WTO now does a better job of engaging with civil society organiza¬ 

tions, and international labor organizations continue to be active 

(Wilkinson and Hughes 2000,260). There has been some softening of 

the position of pro-labor groups from a preference for punitive en¬ 

forcement (which looked like protectionism and neo-imperialism) to a 

focus on promoting core labor standards that would give workers the 

means to claim an equitable share of the benefits of freer trade 

(Wilkinson and Hughes 2000, 262). Union groups such as the icftu 

support core labor standards within a regional strategy Social clauses 

have been inserted into the EU and nafta, are being discussed in the 

Latin American Mercosur, and have been proposed in the Southern 

African Development Community and Asia Pacific Economic Coop¬ 

eration forum (apec). 

Risk, Reputation, and Learning 

Clearly the pressures facing business on labor issues reached a peak in 

the mid-1990s. The threat of government regulation or strong inter¬ 

national action to link trade and labor were real possibilities, and in 

NAFTA that link was made concretely for the first time. Activists had 

become increasingly adept at using diverse and innovative tools to 

press their cause against high-profile corporations, using shareholder 

activism and litigation in concert with media attention, boycotts, and 

protests. Human rights groups, unions, anti-globalization activists, 

religious groups, and others successfully mobilized over the sweat¬ 

shop issue. They became increasingly successful at lobbying policy 

makers in Europe and North America to take action on labor condi¬ 

tions abroad. Many business leaders figured that the political risks of 

inaction outweighed the perceived cost of action. 

The economic risks facing the major buyers of goods produced 

abroad are also very high. Global competition to produce low-cost, 

labor-intensive goods such as apparel and footwear is fierce, among 
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both major buyers and the multitude of suppliers. The buyers who are 

most often accused of condoning sweatshop labor, such as Nike, are 

global companies locked in combat for market share. The suppliers 

compete among themselves to supply the major companies, with fac¬ 

tories in Vietnam competing with those in Guatemala. This makes it 

extremely difficult for management to contemplate increasing the 

amount they pay in labor costs, unless it is done collectively within an 

industry or imposed more broadly by governments. At the same time, 

given the extremely low living standards in many countries, raising 

wages or improving working conditions even marginally would make 

little difference in the overall cost of the product but would have a great 

impact on workers. Many of the demands regarding worker rights, 

such as forbidding discrimination, do not entail direct economic costs. 

The latter runs into primarily cultural barriers, not economic ones. 

Activist campaigns are most effective against highly visible brand 

names, such as Starbucks and Toys R Us, and brands that use well- 

known personalities such as Kathie Lee Gifford to put a face to the 

“faceless” corporation. Activists use the spotlight of public opinion to 

highlight corporate abuses and encourage change (Spar 1998). One 

well-timed expose in the media can ruin years of building a brand- 

name reputation. Companies with a global brand name that sell di¬ 

rectly to consumers put a high value on their reputation. For compa¬ 

nies such as Disney or Mattel, the images in the media of children in 

foreign countries working twenty-hour days to make toys for children 

in wealthy countries can be devastating. 

One of the most telling aspects of the international debate over labor 

standards and the role of the private sector is the different kinds of 

learning (and not learning) taking place. The Canadian effort to nego¬ 

tiate a Canadian corporate code demonstrates a case of political learn¬ 

ing. The participants in cpet included representatives of the union 

UNITE, which had had a negative experience from its participation in 

the AiP in the United States. The Canadian government tried to fore¬ 

stall the kinds of divisions that led unite and others to withdraw 

from the aip. The unions and ngos participating in cpet presented a 

proposal that drew from many earlier efforts they had engaged in or 

studied in the United States and United Kingdom, but also added ele¬ 

ments drawn from their representatives’ experience at the ilo. Both 

business and labor explicitly organized or participated in educational 
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processes intended to promote industry voluntary self-regulation. 

Representatives of apparel and shoe manufacturers regularly met 

with government officials, who briefed them on relevant trends 

abroad. The Canadian Retail Council sponsored a series of workshops 

on corporate social responsibility—although it is not clear what mes¬ 

sage these workshops ultimately conveyed (English 2000, ii). 

Businesses also learned in different ways about the significance of 

labor issues and corporate social responsibility. High-profile activist 

campaigns directed against name-brand manufacturers taught them 

the cost of being targeted. Once Nike had been chosen as a target by ac¬ 

tivists, Reebok executives realized their company would be next in line 

for attention, and they began to develop stricter corporate policies on 

sweatshop issues. Unfortunately, some businesses learned the “wrong” 

lesson from this. When Nike, Reebok, and Levi Strauss suffered from 

critical attention after they adopted a code of conduct, some business 

leaders decided it was safer to stay out of the public eye. In general, busi¬ 

ness leaders have been unresponsive to the argument that even the low¬ 

est level, unskilled, or semi-skilled workers will be more productive if 

they are treated well. When firms do respond and implement self-regu¬ 

latory programs, they each define good treatment differently, and there 

is relatively little consensus over the standards to promote abroad. 

Few business groups are dedicated to educating the business com¬ 

munity about the value of upholding high standards for labor. Busi¬ 

ness for Social Responsibility and the Prince of Wales Business Lead¬ 

ers Forum promote corporate social responsibility in general, but 

business leaders have no interest in establishing business organiza¬ 

tions specifically devoted to promoting higher standards for workers. 

The AAMA might be one exception, but it is narrowly focused on one 

industry—apparel—and was not initially created to promote labor 

standards. The lack of business organizations whose sole purpose is to 

raise international labor standards is a result of the long history of an¬ 

tagonism between labor and management. Labor issues have tradi¬ 

tionally been addressed at the national level, in well developed sys¬ 

tems of labor-management relations, often involving an extensive 

legal framework for collective bargaining. In addition, business inter¬ 

ests are directly represented in the ILO. Therefore, there is little in¬ 

centive for business to develop new organizations—in contrast to the 

environmental case. 
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Some companies now seek out partnerships with ngos and gov¬ 

ernments instead of going it alone. Others find the process of develop¬ 

ing their own corporate code to be a valuable organizational exercise. 

The internal process of developing a code can be an educational effort 

that imparts values throughout the organization and gives manage¬ 

ment more ownership of the policy. The substance of such codes 

reflects the problems and issues particular to that company, to its own 

suppliers and contractors, and to the specific locales in which it oper¬ 

ates. Because this system is closed to outside scrutiny, however, many 

issues do not get raised, and those outside the organization may not 

view the end result as legitimate. 

Consensus, Enforcement, and Accountability 

Industry self-regulatory initiatives, from single-firm corporate codes 

to industry association standards to broader partnerships with other 

actors, all suffer from three perceived significant weaknesses: dis¬ 

agreement over the standards, lack of strict enforcement mecha¬ 

nisms, and no well-defined way to hold companies accountable. Such 

weaknesses lead labor advocates, unions, and human rights groups to 

view self-regulation with a large degree of skepticism. As many com¬ 

panies have learned, adopting a corporate code or even some more 

proactive program of improvement for labor does not always relieve 

the pressure from outside to institute even further improvements. 

There is some disagreement, however, among the many stakehold¬ 

ers over whether these weaknesses truly exist. For instance, many 

people argue that there is broad consensus over labor standards. They 

point to ILO conventions negotiated among representatives of labor, 

employers, and governments. They argue that the recently revised 

OECD Guidelines on Multinational Enterprises represent interna¬ 

tional consensus. The private sector in contrast argues that these 

guidelines are directed more toward governments than companies. 

More important, they point out that these broad guidelines often 

conflict with law, regulation, and culture in specific national circum¬ 

stances. A company dedicated to promoting women into management 

positions will simply not be able to do so effectively in Saudi Arabia. 
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Companies with suppliers in China do not know how to promote free¬ 

dom of association in a country in which it is outlawed. Facing these 

challenges, many companies essentially pick and choose which partic¬ 

ular standard to apply in each situation. For instance, most corporate 

codes say nothing about unions and collective bargaining, which the 

ILO and unions view as fundamental to all other worker rights. 

Critics accuse industry of choosing the self-regulatory programs 

that favor their interests, and not those of the workers. For instance, 

unions point to freedom of association and a living wage as the key to 

improving the lives of workers, and in the United States they were 

willing to walk out on the aip over these issues. Flowever, workers in 

developing countries do not always have the same perspective as 

workers and activists in industrialized countries. They often view for¬ 

eign subsidiaries and suppliers to world markets as their best hope for 

improving their living conditions. All of this points to a lack of real 

consensus on standards, wages, and rights. Governments, employers, 

workers, and activists may aspire to all the standards embodied in in¬ 

ternational agreements, but profound differences exist on the ground. 

Moreover, some improvements for workers are more within the 

purview of corporations than others. A firm can raise wages or im¬ 

prove health and safety in a factory relatively easily, but it cannot eas¬ 

ily change a political system that forbids some of the fundamental 

rights enumerated in international agreements. Corporate codes can 

be a tool to facilitate some kinds of improvements, but there are limits 

on what they can do. In general, foreign investment improves the lot 

of working people, and workers in foreign subsidiaries or in factories 

that supply world markets generally have better wages and working 

conditions than local firms. Corporate codes can be used to further im¬ 

prove overseas operations, especially when they are extended beyond 

the firm to cover suppliers. This has the potential to set up a positive 

dynamic to create real change. 

One of the big developments in industry self-regulation over time 

has been the evolution of increasingly sophisticated systems of moni¬ 

toring and compliance. These do not amount to strong enforcement, 

as with government regulations, but they can be viewed as a form of 

“soft law.” Initially, most of these systems were internal to the corpora¬ 

tion, and the companies essentially certified or audited their own be¬ 

havior. For many, even this step was a big one—never before had they 
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attempted to gather corporatewide information on a broad range of 
labor issues. As in any large bureaucracy, the leaders often found that 
standards at the top had not filtered down to the bottom. Many corpo¬ 
rations now outsource this function to accounting and auditing firms, 
which see a growing market in global social accounting and auditing. 
These in-house assessments are rarely, if ever, made public and are 
often dismissed by critics, as in the case of Nike audits.^^ 

In the past few years, Levi Strauss, Mattel, Disney, and others have 
developed new standards that both the companies and their suppliers 
—sometimes thousands of suppliers—must meet. This requires a 
much more sophisticated and complicated system of monitoring, one 
that many companies are reluctant to undertake. Guidelines for sup¬ 
plier relations require the company to collect information that is ex¬ 
tremely difficult to obtain. A company would need to hire staff to eval¬ 
uate and audit factories, one by one, to see whether they complied 
with the standards. The evaluations themselves can be extremely 
difficult, since most local managers are not forthcoming about prac¬ 
tices such as paying below-minimum wages or using child labor. As 
more buyers adopt supplier codes, a new problem has emerged: be¬ 
cause individual factories manufacture goods for different buyers, 
they are suddenly finding that they must comply with more than one 
set of standards. 

A handful of firms now also accept external monitoring. External 
monitors can include traditional auditors and accountants who make 
their reports public or who certify the company to a particular set of 
standards. The AiP established its own independent monitoring or¬ 
ganization, the FLA, which evaluates how well particular factories 
meet the aip standards. Mattel funded an independent auditing 
group, MIMCO, to conduct thorough reviews of working conditions at 
its supplier factories. And of course, the sa 8000 social auditing and 
certification process has great potential for creating uniform meas¬ 
ures of comparability and benchmarking of factories and firms.^^ 
Once SA 8000 has been in place and utilized by a broad range of firms 
in different countries over time, then more data on actual trends in 
corporate social performance will be available. One of the problems in 
monitoring working conditions or human rights has been to move be¬ 
yond the anecdotal, according to Eileen Kohl Kaufman of SAI (per¬ 
sonal communication). 
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These monitoring systems, while an advance in terms of ensuring 

compliance, are still quite controversial. For instance, SAI has been 

careful to state that they do not intend sa 8000 to impose standards on 

developing countries, even though that is in fact the probable result. 

They also have chosen to certify firms on only a handful of standards 

drawn from the ilo Fundamental Rights at Work, thus limiting its 

scope. Critics outside the business community complain that the stan¬ 

dards only address what is measurable, that they are applied to entire 

companies instead of separate facilities, and that they do little to deal 

with the problem of overseas suppliers. Those same criticisms apply 

to other monitoring efforts as well. 

Unfortunately, even the best-designed monitoring systems rely on 

something that most corporations simply do not have: good informa¬ 

tion systems that provide accurate data on how well the company does 

or does not meet particular standards. Existing accounting procedures 

and record keeping systems are not designed to provide the kind of 

data that are needed for effective monitoring. Observers debate the 

quality of the information gathered in social audits and disagree over 

their interpretation. For instance, in an audit, the company paper¬ 

work on wages may not be accurate (and in fact can be downright 

fraudulent). Workers may be asked whether they are paid the mini¬ 

mum wage, and some may say what their managers want them to say, 

while others may say what they think the auditor wants to hear. Al¬ 

though audits represent a step forward from simple codes to some¬ 

thing more substantive, there are still a number of challenges to make 

them work effectively. 

Finally, one of the remaining concerns of those suspicious of indus¬ 

try self-regulation is accountability. Critics see self-regulatory pro¬ 

cesses as inherently illegitimate, because the companies essentially 

are making up their own rules. Once the rules are developed, the com¬ 

pany determines its own degree of compliance. There are, however, 

certain mechanisms of accountability in place in some voluntary ini¬ 

tiatives. MNCs that adopt a corporate code often establish a system of 

accountability within the corporate organization, establishing partic¬ 

ular positions and people who are responsible for implementing cor¬ 

porate policy. Increasingly, as described above, companies conduct in¬ 

ternal and external auditing of their performance. Public reporting of 

the results is a form of accountability. In addition, companies that do 
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not work alone but in cooperation with other companies, ngos, and 

governments can be held accountable by those partners. More compa¬ 

nies today adopt these practices than did ten years ago. At the same 

time, however, the majority of companies with business overseas do 

not self-regulate their own or their suppliers’ labor standards, and rel¬ 

atively few subject themselves to external monitoring or certification 

programs. 

INDUSTRY SELF-REGULATION in the area of worker rights has great 

potential to improve the lives of many people living in developing 

countries. To date, however, these codes of conduct have not lived up 

to their claims. The companies that are most prominently pushing 

their corporate codes of conduct have been accused of laxness in im¬ 

plementing their own policies. Individual companies have struggled 

to develop a means of applying their standards not just to their own or¬ 

ganizations, but also to suppliers and the suppliers to the suppliers. In 

some political and economic contexts, there simply is no way for a 

company to be absolutely sure that its code is being upheld lOO per¬ 

cent. After a series of reports on poor working conditions in Asian 

subcontractor factories was released, a number of activist groups com¬ 

bined to launch a Boycott Nike Campaign in 1999. Levi Strauss, which 

was a leader in developing its Global Sourcing Guidelines, also has 

been a target of critical reports and claims that it has not fully imple¬ 

mented the excellent guidelines it established.^^ 

Corporate codes are popular in only a few specific sectors—apparel, 

textile, footwear, toy, sporting goods, and carpet industries. The struc¬ 

ture of supplier relations means that only a handful of countries are 

touched by the global codes, with Asian countries such as Vietnam, 

China, Indonesia, and Bangladesh common sourcing sites. Industry 

self-regulation is not as common or publicly visible in other industries 

or other countries. It is no surprise that labor codes are most common 

in labor-intensive industries and those that employ extensive out¬ 

sourcing.^® The actual content of industry codes typically addresses 

only the issues that are in the public eye, with new ones added to the 

list as attention is paid to them. Oftentimes, human rights and labor 

advocacy groups campaign on a particular issue, which then shows up 
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in corporate codes. The transnational activists set the agenda, which 

may or may not be the particular agenda that developing country 

workers themselves would choose. In recent years the hot topic has 

been child labor. Individual governments launched campaigns 

against child labor, and the ILO has established an ambitious program 

to eradicate it. The business community has also gotten involved with 

these efforts, as with the Rugmark program. 

Not surprisingly, few corporate codes commit the company to up¬ 

hold freedom of association and the right of workers to organize into 

unions and bargain collectively. It is simply impractical to promise 

this in countries where both are outlawed by the political regime, such 

as in China. Some unions, such as the ICFTU, are cautiously support¬ 

ive of some voluntary initiatives. Others are deeply concerned that 

companies will use their self-regulatory codes as a means to prevent 

unionization and collective bargaining. If companies were really seri¬ 

ous about ending abusive working conditions, they argue, then they 

would welcome international agreements to promote core labor stan¬ 

dards and they would help workers to organize. On the other hand, 

the use of codes could be a way to create a “space” for organizing when 

the political regime in place is repressive (Shailor 1998). Critics of the 

union position against corporate codes suggest that labor in industri¬ 

alized countries only wants to raise wages and improve working con¬ 

ditions abroad to reduce competition from cheap labor in a new form 

of protectionism. 

One of the biggest points of difference between business and labor 

activists—besides unionization itself—is over the issue of wages. 

Many activists argue that workers in developing countries are simply 

not paid a fair wage. They insist that companies commit to paying a 

living wage instead of the legal minimum wage. The unions partici¬ 

pating in the aip withdrew largely over this issue. Most companies 

commit to paying the legal minimum wage, although in some coun¬ 

tries, the government may deliberately set this low to attract foreign 

investment.^^ 
Nevertheless, private sector initiatives could be one avenue for ex¬ 

porting labor standards from high-standard to low-standard countries 

without resorting to government mandate. These standards could es¬ 

tablish a floor on global working conditions. Although it is hard to see 

at times, these initiatives are a breakthrough in relations between the 
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private sector and society. Major companies are admitting publicly 

that they are responsible for the welfare of workers, at home and 

abroad. Even some unions and labor advocates take the position that 

voluntary self-regulation is a way to set minimum standards, raise 

consciousness about the need for standards, and provide guidance for 

national laws in the absence of a good governmental framework. 

Businesses that adopt voluntary standards can enhance their repu¬ 

tation and improve product sales, employee recruitment, and produc¬ 

tivity-all of which provide a needed competitive edge in world mar¬ 

kets. Just as important, industry leaders view self-regulation as a 

potentially effective tool to prevent further government regulation. 

Indeed, most business leaders are firmly opposed to stronger interna¬ 

tional labor standards and especially oppose attempts to link trade and 

labor standards under the wto. Participation in collective efforts to set 

standards and monitor them may help industries develop a positive 

relationship with industrialized country governments, although it is 

not as clear that it will improve relations with host governments 

abroad. There is even the possibility that these initiatives will improve 

relations with unions and labor and human rights advocates by reduc¬ 

ing hostility and suspicion, although this is doubtful. At a minimum, 

the evolution of corporate codes has been toward more dialogue and 

partnership between corporate leaders and civil society organizations. 

The systems of monitoring described above are still very much in 

their infancy. Mattel managers are very proud of their independent 

auditing system, and SAI has great hopes for sa 8000. Because they are 

still evolving, they are subject to much criticism. Despite this, if in¬ 

dustry self-regulation is to have any effect at all, monitoring will be a 

critical element for everyone to assess progress from year to year. The 

information requirements for effective monitoring, however, are 

tremendous. One buyer might have agreements with literally thou¬ 

sands of suppliers, and each of those suppliers has their own suppliers. 

It is impossible for any one company to police that many facilities lo¬ 

cated around the world. This is why systems such as sa 8000 hold the 

greatest promise—each separate facility would seek out its own 

certification, and ultimately the hope is that buyers would only con¬ 
tract with certified factories. 

Governments in industrialized countries may view private sector 

voluntary initiatives as a means to reduce public pressure to apply 
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sanctions and other punitive measures against low-standard coun¬ 

tries. For governments in emerging markets, however, these initia¬ 

tives pose a real challenge. From their point of view, foreign corpora¬ 

tions, in league with activist organizations and unions and even their 

home country governments, are interfering in local affairs. In fact, 

some of what the companies propose is positively subversive. Repre¬ 

sentatives of developing countries can accuse the companies of creat¬ 

ing inequities between workers in export industries and all others. 

The codes that companies attempt to implement abroad are devel¬ 

oped elsewhere, rarely with any local input. The price of entry into 

world markets may be getting higher, which may reduce the compar¬ 

ative advantage of low-wage countries. Both the WTO and oecd are 

exploring whether cooperative agreements among businesses on 

labor standards will distort trade flows, act as a nontariff barrier, and 

perhaps even violate antitrust law. 
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The Case of Information Privacy 

THE INFORMATION REVOLUTION has put a whole new set of issues 

on the international agenda. Throughout the 1980s and 1990s, gov¬ 

ernments around the world deregulated and privatized old-line in¬ 

dustries such as telecommunications (Drake 1999). Computers trans¬ 

formed business practices and facilitated the expansion of tncs and 

global business networks. The creation and commercialization of the 

Internet led to the development of entirely new industries, trans¬ 

formed older sectors of the economy, and provided entirely new serv¬ 

ices for citizens, governments, and businesses. Excitement over the 

opportunities created by this “new economy” has been tempered, 

however, by the challenge of creating an appropriate social and legal 

framework within which it can operate. 

The central debate running through much of the discussion of the 

information economy has been over the degree to which public au¬ 

thorities need to reform old regulatory frameworks, create new ones, 

or simply leave the information industries alone. Laws forbidding 

pornography and hate speech have been undermined by the ease with 

which photos and words can be transferred across national borders. It 

is difficult, though not impossible, for national governments to limit 

the access of their citizens to online information. Traditional ideas 

about the protection of intellectual property rights have been over¬ 

turned by the digitalization of everything from books to music to 

films, which allows the easy and nearly free replication and transfer of 

copyrighted works. Even property itself has been redehned, as recent 

battles over how to allocate Internet domain names demonstrate. One 

of the central areas in which commercial and social interests collide 

internationally is in the area of information privacy. 

81 
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Privacy is the right of individuals to control the collection and use 

of personal information. It includes a wide range of issues, including 

everything from wiretapping to genetic identification systems to free¬ 

dom of information. In online transactions, it covers the content of 

what is found online and offline, including censorship issues; spam¬ 

ming, or the unauthorized use of someone’s e-mail address; and the 

personal information collected in commercial and government data¬ 

bases and then transferred, combined with information in other data¬ 

bases, and sold or exchanged with other entities. These databases can 

contain information such as travel profiles, cable television subscrip¬ 

tions, caller id, online cookies, digital cash, and e-mail. The privacy 

of these databases and exchanges of information among them has 

become particularly important in interstate politics, as increasingly 

interconnected economies culturally collide over how to address pub¬ 

lic fears regarding how personal data are used or abused. 

The decentralized, open, global character of one of the main trans¬ 

mission sources for personal data—the Internet—makes it difficult to 

design and implement effective regulations through top-down, gov¬ 

ernment-by-government approaches. Industry representatives ex¬ 

plicitly argue that they can regulate themselves effectively (eschew¬ 

ing any use of the words “social responsibility”). National regulatory 

authorities range from skeptical to fully supportive of this industry 

position, with little international consensus on the appropriate mecha¬ 

nisms and standards for international privacy protection. 

The right to personal privacy is considered a basic legal right in 

most modern political systems, and worldwide, many societies recog¬ 

nize privacy as a fundamental human right (Banisar 2000). The de¬ 

gree to which any individual can expect personal information to be 

protected from others, including the government, is a defining fea¬ 

ture of political and social systems. In an idealized past, people lived in 

communities in which everyone knew each other intimately, and pri¬ 

vacy was limited by social custom. With the development of the mod¬ 

ern state, large government bureaucracies became capable of system¬ 

atically collecting personal data about masses of individuals. As 

government capacity grew, the danger that bureaucrats and politi¬ 

cians would abuse this capability led to fears of “big brother” monitor¬ 

ing everyone. Democratic societies have created legal systems to pro¬ 

tect individuals from their own government’s intrusions into their 
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personal lives. Due to historical abuses of privacy by fascist and com¬ 

munist governments, European societies are particularly sensitive 

about this, and most have established strong privacy protections, 

treating privacy not just as a legal right but as a human right. 

Today, many people perceive the main threat to privacy coming 

from the ability of large corporate bureaucracies to collect personal 

data on a grand scale. Recent technological advancements give busi¬ 

ness enterprises a previously unheard-of capacity to collect and use 

information about individuals in new ways. Every time someone pro¬ 

vides a retailer or service provider with their name, address, and other 

identifying information, that information can be collected, organized, 

and even matched with information from other databases, to be re¬ 

combined and used for purposes unknown to the original provider of 

personal data. Every time someone goes online and visits a web site, 

their every move can be tracked and identified. Any information or 

image placed on the World Wide Web can be viewed by millions of 

people anywhere in the world who have access to a networked com¬ 

puter. All of this personal information is contained in databases 

housed around the world and interconnected by the global telecom¬ 

munications infrastructure. Corporations can use the network to 

process data in locations around the world, with records perhaps col¬ 

lected in Great Britain, entered in databases in the Philippines, and 

finally used in the United States—and individuals have little control 

over this transfer of data across national borders. 

Business interests argue that the collection of personal data pro¬ 

vides benefits to consumers and citizens. Merchants can provide con¬ 

sumers with a more personalized or customized transaction, respond¬ 

ing instantly and often proactively to their tastes and interests. With 

the growth of the Internet, an ever-increasing number of transactions 

take place between the consumer and the retailer, with none of the 

traditional intermediaries. The benefits from collecting these data go 

not just to consumers, however, but to other businesses too. Each hrm 

can transact business electronically directly with other firms, such as 

their suppliers and business partners, without regard to location or 

nationality.^® Those business transactions often depend on the ex¬ 

change of personal data about individual customers. 

One of the central issues in the debate over information privacy is 

the ability of any individual to control the use and dissemination of 
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personally identifiable information (that is, name, address, social secu¬ 

rity or identification number, and phone number). The expansion of 

electronic databases and data mining techniques threatens to connect 

such personal markers with more intimate information, creating a 

profile of one person’s consumer habits, medical conditions, social ac¬ 

tivities, political and religious affiliations, and financial status. The 

data may be collected online as an individual uses the World Wide 

Web, or it may be collected offline any time a person fills out a form or 

application for a service. For online transactions, opinion polls indi¬ 

cate that privacy is the number one concern of users.®^ 

There are a number of different kinds of perceived threats from the 

large-scale collection and transfer of personal data, falling into two 

categories: use and access. Many people are worried about what use 

will be made of personally identifiable data. For instance, medical in¬ 

formation could be used by insurers to deny claims, or financial infor¬ 

mation could be used to deny loans. A related concern is that data 

freely given for one purpose may be used for another, such as when in¬ 

formation collected by one firm is sold to another for marketing pur¬ 

poses, including the use of e-mail addresses for mass distribution of 

sales pitches. Databases may even be combined to match up the lim¬ 

ited data contained in each one in order to develop a much more com¬ 

prehensive picture of each person. Many critics decry the lack of con¬ 

trol an individual has over the use of their own data, including the 

lack of recourse if the information is incorrect. A further, related con¬ 

cern is the question of who has access to the data and whether infor¬ 

mation collected and transmitted, especially across national lines, is 

secure from prying eyes. The security of databases, especially from 

government intrusion, is at the center of discussions about encryption 

policy (Bessette and Haufler 2001). 

Individuals have certain core expectations regarding privacy is¬ 

sues. Most people expect autonomy, that is, if you do not affirmatively 

disclose information about yourself, then no one should be able to find 

out that information. Most have an expectation of control over what 

happens to their personal information once they give it out and prefer 

that information given remains confidential unless they give permis¬ 

sion to share it. Privacy advocates argue that good policy, whether it is 

by the government or the private sector, should enable the consumer 

to know what the privacy policy of any entity is, to choose whether to 
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give out personal information, to be given notice about what happens 

to personal data after it is given, and to know where to go to correct any 

misinformation or abuses. 

The questions then become: Who is best placed to make those as¬ 

surances, and how should it be done? Should governments institute 

strict and enforceable privacy policies ? Can it be done through private 

sector self-regulation? What role will technology play in privacy de¬ 

bates? Public opinion has put great pressure on governments to inter¬ 

vene in this area. In response, the private sector has developed a vari¬ 

ety of methods to protect personal privacy, largely in an attempt to 

prevent government intervention. The degree to which industry self¬ 

regulation provides adequate protections has become a divisive issue 

both within the United States—the largest information economy— 

and between the United States and its economic partners, particularly 

in Europe. The first section in this chapter discusses the background 

and development of industry self-regulation of privacy issues, within 

the context of a deep divide between the major information economies 

across the Atlantic. The next section analyzes how risk, reputation, 

and learning shape the policy outcomes resulting from the interaction 

of business, the publie, and governments. The final section examines 

the issues of enforcement, certification, and accountability, which 

highlight the problems and promises of industry self-regulation in 

this issue area. 

Industry Self-Regulation, Privacy Codes, 
and New Technology 

The private sector is under extreme competitive pressures to increase 

productivity and gain competitive advantage by making the fullest 

possible use of the new information technologies. Industries from 

banking to manufacturing to online retailing all want to obtain infor¬ 

mation about consumers. They want to target them for marketing, to 

tailor products and services to their needs, and to weed out the indi¬ 

viduals in whom they are not interested.^^ Many firms understand 

that consumers and business partners will not provide information or 

use new online technologies unless they have confidence in the 
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medium. Despite the seeming explosion in the use of the Internet, e- 
commerce, and business-to-business transactions, many in business 
believe that we are only in the early stages in the development of this 
new market. One of the keys to expansion is to assure users of their 
privacy, or at least let them know when information is being collected 
and how it is being used. 

Privacy is not a new issue, but it arises in new ways given the capa¬ 
bilities of computer and global telecommunications technologies. In 
1973, the U.S. Department of Health, Education, and Welfare laid out a 
Code of Fair Information Practices for the U.S. government and its use 
of records on citizens. A similar code was adopted by IBM and then the 
Business Roundtable in the 1970s. The Code of Fair Information Prac¬ 
tices provides the foundation for modern regulatory standards re¬ 
garding information practices in both the public and private sectors. It 
recommends that organizations provide notice if they collect personal 
information; individuals must be able to find out what information is 
in a record; there must be some way to prevent the information from 
being used for anything other than the original purpose; there must 
be some way to correct or revise a record; and the organization that 
collects information must make sure it is accurate, secure, and not 
misused (Privacyjournal 2000). A large portion of the current privacy 
debate centers on how to apply these principles to online exchanges. 

Starting in the 1970s, policy makers began to discuss the issue of 
privacy protection in data transfers. The Europeans began legislating 
on this issue long before the Internet became a commercial reality. 
Over a decade ago, they recognized the problems inherent in the new 
information technology: 

As the volume of transborder flows increases, the control possi¬ 
bilities diminish. It becomes much more difficult, for example, to 
identify the countries through which data will transit before 
reaching the authorized recipient. Problems of data security and 
confidentiality are heightened when data are piped through 
communication lines which traverse countries where little or no 
attention is accorded to issues of data protection ... When ad¬ 
vanced communications networks enable businessmen on for¬ 
eign travels to access their enterprises’ data bases via hand-held 
computers plugged into sockets available in airports and to 
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down-load data instantaneously into their computers across vast 

distances, the issue of national regulation of transborder data 

flows becomes problematic indeed. (Council of Europe 1989,14) 

The first, and for many years the only, multilateral standard for 

transnational exchange of data was the voluntary oecd Guidelines on 

the Protection of Privacy and Transborder Flows of Personal Data, 

adopted in 1980. These guidelines set specific standards for how na¬ 

tions should treat individually identifiable information collected in 

commercial databases. These are simply guidelines for countries 

seeking to develop a national framework to handle new privacy con¬ 

cerns. They had little direct influence and were soon overtaken by ad¬ 

vancing technology. 

The U.S. government under the Clinton administration deliber¬ 

ately chose not to regulate in this new economic area. This is partly 

due to an ideological reluctance to interfere with the new economy— 

the source of the longest economic boom in recorded U.S. history. It is 

also partly due to the institutional structure of the U.S. political system 

and the existing patchwork system of privacy protection. The U.S. 

legal system does not address privacy issues in a comprehensive man- 

ner.^^ Traditionally, multiple agencies and levels of government have 

handled privacy law, each taking a small piece of the overall policy do¬ 

main. As a privacy concern gains public attention in a particular in¬ 

dustry sector, say in the banking or medical industries, the govern¬ 

ment may propose new legislation and regulation to address narrow 

concerns.^'' Particular privacy problems may generate their own spe¬ 

cial attention, as with the demand to protect childrens online privacy. 

The system is fragmented across different government agencies and 

levels of government—federal, state, and local.^^ 

Strong privacy protections exist for the public sector to ensure that 

government bureaucrats handle personal information appropriately. 

For instance, the Internal Revenue Service is governed by strict rules 

and punishments that apply to anyone with access to tax information. 

In the United States there was up until recently little oversight of the 

private sector and the privacy issues raised by commercial exchange 

of personal data. Privacy issues inherent in the international transfer 

of data are not addressed at all. 

In a few commercial sectors, industry in both the United States and 
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elsewhere has long taken a lead in developing strong standards for 

protecting personal data. Business leaders in hanking, for instance, 

know well that its customers expect and even demand utter confiden¬ 

tiality about their financial transactions (particularly Swiss banks), 

which are now contained in digital format in databases that are inter¬ 

connected, both nationally and internationally In fact, the financial 

sector is one of the most prominent users of encryption technology 

that assures the security of its data transfers. Recent changes in the in¬ 

dustry due to deregulation and mergers across financial sectors raise 

new privacy concerns. Critics charge the financial sector with lax 

oversight of how personal information gets transferred from one busi¬ 

ness to another within a single financial institution. For instance, 

some people object to the fact that when they fill out a mortgage appli¬ 

cation that data may be given to an insurance subsidiary or sold to a 

third party. 

The lack of a comprehensive system of privacy protection in the 

United States and the Clinton administration’s commitment to self- 

regulation by the information industries has come squarely up against 

the brick wall of eu law. European political systems tend to have strong 

centralized government protections of personal data of all sorts. They 

may be behind the United States in Internet usage and e-commerce, 

but they have been proactive in addressing the privacy problems they 

foresaw. Many individual countries have developed national privacy 

policies, but the European Commission has been a strong promoter of 
regional regulation of this issue. 

The Europeans clearly have gone down a different path than the 

United States. Public concern about and awareness of information pri¬ 

vacy issues are much higher in Europe than in the United States. Euro¬ 

pean governments have sought to establish a legal framework of pri¬ 

vacy protections in advance of the full development and widespread 

use of modern information technologies. For instance. France estab¬ 

lished its Commission Nationale de Flnformatique et des Libertes 

(cnil) to deal with information issues as early as 1978. Each country in 

the EU has established (or plans to establish) a data protection agency, 

such as the cnil in France and the Data Protection Registrar in the 

United Kingdom. Those who collect information—both commer¬ 

cially and noncommercially—must register with the authority and 
describe their data protection policies. 
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The United States and the EU have been negotiating for the last 

decade over the issue of data collection and data transfer across na¬ 

tional borders. The two sides unfortunately have settled on two dia¬ 

metrically opposed approaches for resolving privacy issues. The Eu¬ 

ropean perspective favors a top-down, comprehensive government 

regulatory approach, including harmonization of competing national 

and regional regimes. The U.S. perspective favors a more decentral¬ 

ized approach that involves selective national regulation of specific 

subissues, leaving the rest to private sector self-regulation—or to no 

regulation at all. 

In the early 1980s the EU passed a fairly comprehensive set of regu¬ 

lations for transborder data flows. The 1981 Convention for the Protec¬ 

tion of Individuals with Regard to Automatic Processing of Personal 

Data was passed by the Council of Europe in 1981, at the very begin¬ 

ning of the information revolution. The goal at both the national and 

regional levels was to approach all privacy issues in a centralized and 

enforceable manner. The convention stipulates that a member state 

can treat transborder data flows of personal information differently 

from other commercial exchanges if they have laws about the treat¬ 

ment of personal data and automated databases, except when the 

other country has “equivalent protection.” Such data can also be 

treated differently if they will transit through a contracting party on 

its way to a noncontracting party simply to avoid the legislation 

(Council of Europe 1981). Commercial data collectors are required to 

use the data only for the purposes originally specified; they are not al¬ 

lowed to process data revealing such personal characteristics as race, 

religion, or medical conditions except under domestic legal guaran¬ 

tees; data cannot be given or sold to others unless required by domestic 

law; and all information must be corrected, updated, or deleted as re¬ 

quired by law. Over the course of the next decade, however, only 

twelve members states ratified the convention.^^ 

By the late 1980s, as the new global information-based economy 

gained ground, the differences between the European and U.S. ap¬ 

proaches to the privacy concerns raised by massive data collection 

began to create potential new problems. More and more corporations 

were implementing new information systems using the latest technol¬ 

ogy. They operated their data collection and analysis through transna¬ 

tional systems that transferred personal data back and forth across the 
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Atlantic Ocean. The use of the Infernet—as a global medium to buy 

and sell and, more importantly, to collect consumer information— 

began to skyrocket. The news media began to scrutinize the privacy 

protection policies of commercial data collectors, and the public be¬ 

came more aware of the ways in which their personally identifiable in¬ 

formation could be collected, combined, transferred, and sold. 

Horror stories of identity theft, fraud, and misuse of medical infor¬ 

mation began to stimulate public concern and action by the mid- 

1990s. In the United States, the Electronic Privacy Information Center 

(epic) began to lobby the US. government, persistently arguing in 

support of stronger regulation. The nonprofit Center for Democracy 

and Technology directed its efforts at both the public and private sec¬ 

tors and urged more effective self-regulation by industry. The Ameri¬ 

can Civil Liberties Union (aclu), the Electronic Erontier Eoundation, 

and others mobilized primarily around freedom of speech issues. The 

London-based Privacy International, founded in 1990 as a human 

rights watchdog group with representatives in a dozen countries, fo¬ 

cuses on government and corporate surveillance. Traditional con¬ 

sumer groups such as the Consumers Union have become active on 

this issue, informing and educating their members and the public 

about emerging privacy concerns. Numerous other groups have 

sprung up to advocate vastly different positions—from promotion of 

greater, more comprehensive, international regulation to a purely lib¬ 

ertarian stance that consumers should be given property rights in 

their personal information and allowed to sell it.^^ 

In response to increasing public attention, in part mobilized by 

these advocacy groups, the European Commission developed a new, 

even more comprehensive Data Protection Directive. It was put for¬ 

ward in 1995, to be implemented by the European Economic Area by 

October 1998, although few countries met this deadline. So far, the EU 

Data Protection Directive only applies automatically in the EU to the 

collection and transfer of information by public sector agencies but 

must be formally implemented by member governments to cover 

commercial firms. This newly revised data directive highlighted the 

divide between the United States and eu and became a huge source of 

tension in transatlantic relations during the mid-1990s. 

The main source of transatlantic dissension became the imple¬ 

mentation of principles under the data directive concerning the 
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transfer of data outside the European Economic Area.®® Under the 

provisions of Article 25 of the directive, no personal data can be trans¬ 

ferred to third countries unless that country provides an adequate 

level of protection for the particular data transfer operation in ques¬ 

tion. The definition of “adequate” is vague, stating that this shall be as¬ 

sessed “in light of all the circumstances.” These circumstances include 

the nature of the personal data, the country of origin and destination 

of the data, the purposes and duration of the data processing, the laws 

and international obligations of the destination country, relevant codes 

of conduct or rules, and any security measures taken with regard to 

that country (UK Data Protection Registrar 1999, 4-5). Ultimately, 

whoever is proposing to transfer data has to make a judgment on this 

matter. If they guess wrong, they may be subject to enforcement meas¬ 

ures or to litigation. Even before any agreement was reached regard¬ 

ing the United States, Privacy International announced plans to track 

Europe’s 200 largest data exporters and threatened litigation over 

transfers to the United States, believing that US. data protection does 

not meet the adequacy standards (ibm 1998). 

The Clinton administration wanted to come to some consensus 

with the Europeans to establish an international regime for privacy 

protection. This new regime, however, was to be based primarily on 

industry self-regulation, the preferred US. approach. At a minimum, 

it would reconcile EU and US. approaches, without subjecting US. 

firms to EU strictures. Negotiations between the two sides clearly had 

the potential to lay the global ground rules for data privacy in the elec¬ 

tronic age; however, the United States quickly found itself on a colli¬ 

sion course with the eu. Prior to adopting the data directive in 1995, EU 

and US. representatives met repeatedly, but each side simply pushed 

their own preferred system. 

Over the next few years, in repeated meetings, the United States 

steadfastly argued that personal information transferred to the 

United States would be adequately protected by industry self-regula¬ 

tion. The EU consistently refused to accept the US. system as adequate 

under the provisions of the data directive. The US. negotiators went 

back to the drawing board a number of times to modify their proposals 

while still clinging to self-regulation as the underlying principle for 

protecting privacy. Industry experts submitted reports and testimony 

to support the US. government position, but to no avail. 
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During this time, a variety of industry players began to develop an 

increasing number of self-regulatory policies and technologies to 

meet public expectations. They were also clearly responding to the 

threat of government intervention, both domestic and international. 

Moreover, industry professionals viewed themselves as highly com¬ 

petent to address the complex, emerging issues posed by the new in¬ 

formation economy—more so than government bureaucrats (Spar 

and Busgang 1996). Industry producers and users had independently 

designed rules to govern many of the early aspects of computer, soft¬ 

ware, and Internet development, and they looked forward to continu¬ 

ing in this vein.^^ They believed then and still do that the success of 

new information technologies is due precisely to the lack of interfer¬ 

ence by government, and that government regulators simply do not 

have the capability to deal with the rapid changes and complex issues 

of the new information economy.^® 

American companies have taken the lead in launching voluntary 

efforts to protect privacy. A number of industry groups have sought to 

develop and promote self-regulatory efforts, such as the Online Pri¬ 

vacy Alliance (opa), the Internet Privacy Working Group, the Infor¬ 

mation Technology Industry Council, and the Internet Alliance.^^ De¬ 

spite the appearance of consensus on these issues, however, the 

information industries are so competitive and the players change so 

rapidly because of mergers, acquisitions, alliances, and new entrants 

that it is difficult for them to work together consistently.^^ Despite 

this, as one industry report stated, “Political, technological, and eco¬ 

nomic trends are all driving companies to the high end, not the low 

end, of privacy protection” (Blackmer and Charyton 1998,5). 

A number of types of industry self-regulatory mechanisms have 

emerged in the past few years: standard setting, corporate codes, au¬ 

diting and certihcation, and technological fixes. Individual compa¬ 

nies, particularly web-based ventures, have promised to develop and 

publish corporate codes laying out a privacy policy that details stan¬ 

dards to which they adhere. Internet service providers and online con¬ 

tent providers, medical and financial industries, and advertisers all 

have developed industrywide codes of conduct that typically include 

standards for protection of individual privacy. Traditional industries 

not always associated with the high-technology world but increas- 

ingly dependent on international transmission of data have been at 
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the forefront of developing standards for information privacy. For ex¬ 

ample, the American Bankers Association, which already had strict 

confidentiality provisions, developed a new privacy code for its mem¬ 

bers to deal with changes in information technology in the past decade. 

Most of these codes or privacy policies contain a commitment to pro¬ 

vide notice and disclosure of information collection, to detail what is 

done with the information, to promise security of information, and to 

provide choice and consent. One of the key debates between privacy 

advocates and industry concerns “opt-in” versus “opt-out” provisions. 

Advocates prefer to have a system in which individuals have to volun¬ 

teer their personal data; industry tends to prefer a system in which 

merchants or service providers collect information but the user can 

volunteer to opt-out of this data collection. 

The most prominent initiative is trustc, a nonprofit organization 

established by the Electronic Frontier Foundation and Commercenet 

in 1996 that has become the dominant force in privacy certification. Its 

motto is “Building a web you can believe in.” Members of trustc can 

place a certification symbol or “watermark” on their web sites as a 

third-party assurance of compliance with a set of privacy standards.^^ 

This voluntary initiative includes an auditing system to ensure that 

web site owners uphold their privacy commitments, and the program 

also responds to consumer complaints with a dispute resolution 

process, trustc launched a test run in 1996 with 100 companies, and 

today more than 800 web sites sport the trustc seal, including all the 

portal sites, over half the top too sites, and two-thirds of the twenty 

most-frequented sites (Steer 1999). In response to the EU Data Directive 

and Safe Harbor agreement (described below), trustc now has a Safe 

Harbor Seal program, which assists companies to self-certify to the 

Department of Commerce under Safe Harbor provisions, trustc also 

has a special Children’s Program, addressing one of the more popular 

issues in the privacy debate, trustc’s Privacy Partnership Program 

also seeks to educate the public about privacy issues and advocates 

with web site owners to increase commitment to privacy protections. 

The other leading privacy program is by the U.S. Better Business 

Bureau, which has long been the main recourse for consumer com¬ 

plaints of all sorts in the United States. It recently launched BBBOn- 

line. The BBBOnline program establishes six standards that compa¬ 

nies with the BBBOnline Seal must follow. Like trustc, BBBOnline 



I A PUBLIC ROLE FOR THE PRIVATE SECTOR 

has a motto too; "Say what you do, do what you say, and have it verified 

(BBBOnline 2000). It has two programs—the Reliability Seal Program, 

to assure consumers that they are dealing with a trusted online mer¬ 

chant; and the Privacy Seal Program, to assure compliance with pri¬ 

vacy standards. BBBOnline is international, processing applications 

from over twenty countries and certifying international corporations. 

Over 9,000 sites are certified with the Reliability Seal, but only 723 

participate in the Privacy Seal, indicating that this privacy program 

has yet to take off (BBBOnline 2000). 

The accounting industry also has woken up to the fact that it can 

play a role in an entirely new market for privacy assurances. The 

American Institute of Certified Public Accountants (aicpa) developed 

the WebTrust program, a set of privacy practices for commercial web 

sites that includes labeling and a training program for certified public 

accountants. It does not, however, include a system of recourse for in¬ 

dividuals, or accountability for errors and misuse. Both TRUSTe and 

AICPA are working with Verisign, a technology company, to develop a 

digital identification that will allow consumers to know whether a 

merchant is really certified, or if it is using a seal without authoriza¬ 

tion. Consumers and business users, it is assumed, will choose to trans¬ 

act business and share information with certified companies, and this, 

in turn, will drive the demand for more privacy protection. These la¬ 

beling and certification programs have only existed for a few years. 

Most major corporations have adopted some form of posted privacy 

policy, and hundreds now have the TRUSTe or BBBOnline Seal. 

Another main avenue for industry self-regulation is through tech¬ 

nological fixes, often hand-in-hand with new corporate codes. These 

include encryption software (to allow users to make their electronic 

transactions secure) and anonymizers (to allow use of online services 

without revealing any personal information). Many technology firms 

are feverishly working to develop the software that would allow con¬ 

sumers to choose how they want their information to be handled. 

Other companies seek to develop software to assist companies trying 

to meet consumer privacy concerns. For example, NCR, a major data 

warehouse group, recently unveiled software that they said would as¬ 

sist financial institutions, retailers, and others who store consumer in¬ 

formation to meet or exceed requirements for privacy in the United 

States and eu. The most significant initiative, and the one with the 
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most potential (though also the most technically complex), is the Plat¬ 

form for Privacy Preferences (P3P), a joint effort of the World Wide Web 

Consortium. P3P is a set of standards that will enable web sites to show 

their privacy practices easily, in a standardized and automatic manner. 

It is supposed to allow individuals and even entire nations to choose the 

collection, use, and disclosure standards appropriate for them.^"^ P3P is 

supposed to be a partial solution to privacy concerns that preserves 

choice in part by providing full notice of privacy options. Members of 

this consortium include many of the biggest names, such as ibm, Mi¬ 

crosoft, and AOL. Nonindustry groups, such as the Center for Democ¬ 

racy and Technology, have also provided input into the design of P3P. 

These standards are not yet fully implemented, although Microsoft 

has said it will include P3P in its next version of Internet Explorer. 

Esther Dyson, a supporter of TRUSTe and a key promoter of the in¬ 

formation revolution, argues that individual choice must be the key to 

any privacy program. She believes that privacy disclosure policies can 

be effective, if consumers would just “get off their butts and demand 

it.” She argues that insurers and investors need to be more active in au¬ 

diting company practices (Welte 2000). But many consumers would 

prefer complete privacy, not a disclosure policy, allowing no access at 

all to their personal data. If enough of them choose en masse to refuse to 

give out information, it could stop cold many of the new commercial 

practices that rely on collecting personal data. Many people, contrary 

to what Dyson and others would prefer, simply would rather have the 

government set and enforce privacy regulations. 

These self-regulatory systems should, in theory, be self-enforcing, 

because merchants have such a strong economic incentive to attract 

consumers and business partners by establishing a positive reputation— 

by being trustworthy. Customer information is being viewed increas¬ 

ingly as “nonmonetary currency,” and the way to obtain the data often 

requires building in a level of trust with users. Many consumers today 

fear the Internet and e-commerce transactions because of privacy con- 

cerns.^^ In fact, loss of personal privacy is a top concern of Americans 

today (Horovitz 2001). Internet users generally would be more likely 

to purchase online if they knew the online merchant had a privacy 

policy, and privacy and security are the number one barriers to online 

buying, according to a recent survey (TRUSTe 2000a). An increasing 

number of firms realize that if they cannot convince the public that 



96 I A PUBLIC ROLE FOR THE PRIVATE SECTOR 

their self-regulatory initiatives are working, then they may either 

lose a substantial amount of business or face government action. 

Microsoft and IBM recently announced they would not advertise on 

any web site that did not have an adequate privacy protection policy, 

thus enforcing their privacy standards on those with whom they do 

business. 

All of this industry action occurred while the United States and EU 

were trying to negotiate their differences over the application of the 

EU Data Directive. When the directive came into force in 1998, the EU 

threatened to cut off all data transfers between Europe and the United 

States. This threat propelled representatives of both sides into even 

more intensive negotiations, while the European Commission tem¬ 

porarily delayed implementation of this provision. The US. adminis¬ 

tration proposed in November 1998 that a “safe harbor” be created for 

US.-based corporations that individually met European demands, ar¬ 

guing that these firms should be allowed to receive data from Europe. 

The exact details of this safe harbor were—and still are—very contro¬ 

versial. Early proposals included providing a safe harbor to companies 

that joined a private sector privacy program, which would be a form of 

self-regulation not entirely trusted by everyone. The United States 

then reworked its original proposals to try to meet objections from the 

EU. Key aspects of the plan have to do with notihcation of individuals 

about what information is being collected and for what purpose, and 

choice over what will be done with the data once collected. 

The industry group opa, in its white paper of November 1998, ar¬ 

gued that the “collective effect of‘layered’ regulatory and self-regula¬ 

tory measures creates ‘adequate’ safeguards for the protection of per¬ 

sonal information collected online in the United States” (Blackmer and 

Charyton 1998, i)-^^ The opa argues that self-regulatory programs, 

such as publicly announced policies and codes of conduct including 

those of the opa itself, would be backed up by the enforcement power 

of domestic institutions such as the Federal Trade Commission and 

state and local agencies. Specihc sectoral issues would be protected by 

law. In either case, consumers would be able to bring litigation to settle 

claims that a member had violated the opa standards (Blackmer and 

Charyton 1998,2). Despite the positive tone of this report, it was clear 

that most firms were dragging their feet, refusing to adopt any self- 

regulatory policy, free riding on the opa’s efforts, and hoping that the 
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government would never step in and put limits on the dynamic infor¬ 

mation sector of the economy. 

In 1999’ ill Framework for Global Electronic Commerce, the 

Clinton administration laid out what it saw as the key elements of 

effective self-regulation: substantive rules, the means to ensure con¬ 

sumers know those rules and whether companies comply with them, 

and the ability of consumers to have some recourse in the case of viola¬ 

tions (U.S. White House 1999)7^ Policy makers, particularly Vice Presi¬ 

dent Gore and Special White House Advisor Ira Magaziner, explicitly 

stated their preference for industry self-regulation instead of govern¬ 

ment intervention, with legislation and regulation only in cases in 

which there is evidence of harm, such as childrens privacy. 

The European Commission Working Party (Directorate General xv) 

weighed in with at most a lukewarm endorsement of the safe harbor 

proposals. Its preliminary opinion in Eebruary 1999 stated that “the 

patchwork of narrowly focused sectoral laws and self-regulatory rules 

presently existent in the United States cannot be relied upon to pro¬ 

vide adequate protection in all cases for personal data transferred from 

the European Union” (European Commission Data Protection Work¬ 

ing Party 1999, i). The oecd Guidelines of 1980 had to be minimum 

standards for transfer of data to third parties outside the European 

Economic Area, and outside the safe harbor scheme. 

Consumer groups also reacted critically to the safe harbor proposal. 

The Trans-Atlantic Consumer Dialogue (tacd) argued that the pro¬ 

posal lacked an effective means of enforcement or redress for privacy 

violations. It also, according to tacd, placed unreasonable burdens on 

consumers and forced Europeans to give up some of their existing 

rights. At a meeting in April 1999, the tacd urged the European Com¬ 

mission and the Ministers of the European Council to reject the safe 

harbor proposal and recommended negotiation of an international 

convention on privacy protection (tacd 1999). 

Finally, in July 2000, the European Commission approved the Safe 

Harbor Agreement, despite objections from the European Parliament 

and many privacy groups. The United States and the EU finally agreed 

on an information privacy regime that would be a compromise between 

European and American positions. U.S. companies that collect personal 

information about people in Europe would need to adhere to EU pri¬ 

vacy protection rules, especially when they transfer that information 
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back to the United States. The agreement applies mainly to US. hanks, 

airlines, and mncs. Online data collection would be exempt, at least 

for now. Companies wanting to do business in Europe would register 

with the US. Commerce Department to declare their intention to 

abide by EU rules and would be subject to legal action in the United 

States and enforcement by the Federal Trade Commission if they 

failed. Approximately forty companies have signed on to it so far. This 

outcome in many ways reflects the preferences of industry in the 

United States, allowing for continued self-regulation and the lay¬ 

ered” approach favored by the opa. Within months of the agreement. 

Privacy International asked the British Data Protection Commis¬ 

sioner to investigate Amazon.com for improper transfer of personal 

information. The US. Congress also may hold hearings to reevaluate 

whether American companies should be subject to European privacy 

law in this way. 

Risk, Reputation, and Learning 

Clearly one of the main forces driving the industries to self-regulate is 

the threat of government regulation. In Europe, the regulatory system 

was largely in place although not fully developed or updated to take ac¬ 

count of the changing nature of the information revolution. In the 

United States, the Clinton administration strongly supported industry 

self-regulation, promoting it widely, hut without complete success in 

terms of public opinion. Congress and state legislatures were consid¬ 

ering legislation covering selective pieces of the privacy issue, such as 

medical information. In Decemher 2000, the Clinton administration 

put forth new regulations at the federal level on the privacy of medical 

records. That same month Congress passed the Childrens Internet 

Protection Act requiring schools receiving federal funds for Internet 

access to install hltering and blocking software. The mixed messages 

being sent in the US. context were overwhelmed by the imminent im¬ 

position of regulations from Europe. There, in many ways, a different 

debate was taking place. Most governments, and the EU, accepted a 

strong role for action by public authorities on privacy issues. The focus 

often was on personal information collected by governments, and not 



The Case of Information Privacy 99 

by commercial organizations.^^ Much of industry action was directed 

at providing a reason for governments not to regulate. 

The intense competitiveness of industry today, particularly the in¬ 

formation sector, makes it difficult for any one company to shut off the 

flow of personal data or to refuse to take advantage of new information 

collection technologies. As privacy fears balloon, as they have in re¬ 

cent years, it will also be difficult for those who take advantage of these 

technologies to avoid adopting some form of privacy policy. Advocates 

of TRUSTe, for instance, believe that today “privacy seal programs are 

utilized by enough highly visible sites so that displaying a recognized 

privacy seal—and thus living up to the standards upheld by the privacy 

seal program—becomes a necessary tool in a competitive environ¬ 

ment” (Steer 1999,1). One survey in January 1999 revealed that, of 361 

web sites visited, 92.8 percent collected some personal information, 

and 65.9 percent had some type of privacy disclosure (Georgetown 

University 1999). Another survey of the top too sites visited by con¬ 

sumers reported that 98 percent collected personal data of some sort, 

and 93 percent posted a privacy disclosure of some sort (opa 1999). Col¬ 

lective efforts to self-regulate make much more sense than individual 

initiatives, but so far the field is dominated by only a handful of them. 

Individual firms, and a few key industry associations, have been leaders 

in this area. But the design of some of these initiatives, especially those 

that do not allow for recourse, clearly favors the private sector. The test 

for privacy seal programs will come not just with widespread adoption, 

but with successes in monitoring, enforcement, and dispute settlement. 

Many observers have commented that e-commerce would expand 

if consumers and businesses had confidence in the medium and if 

they trusted the partners with whom they work. In other words, repu¬ 

tation matters. The web sites most used by consumers tend to be the 

big names, such as Amazon.com, or the online counterparts of trusted 

retailers. Individual companies such as IBM advocate strong privacy 

policies in part to reinforce an already well-developed reputation for 

integrity. TRUSTe explicitly makes the link between consumer trust 

and brand name: “Gaining the trust of your customers is perhaps the 

most critical ingredient in establishing your brand. Research shows 

time and again that users have an overriding desire to control the uses 

of their personal information” (TRUSTe 2000a). However, there are 

many online and offline major data collectors that are relatively 
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anonymous. Only a few companies have acquired a bad reputation for 

abusing personal privacy, such as Doubleclick, which tracks where 

people go and what they do on the World Wide Web. 

Two different kinds of learning are significant in this case. First, the 

public itself has had to be educated about privacy problems in an infor¬ 

mation age. Generally, the public has not been mobilized on this issue, 

despite the media horror stories that have created fear about online 

and offline theft of information or identity. Some nonprofit groups, in¬ 

cluding industry-based ones such as TRUSTe, have launched educa¬ 

tional campaigns. These educational efforts have also been targeted at 

businesses, particularly web site operators, to convince them that they 

should adopt privacy codes as part of good business practices. 

A good deal of the learning going on in this case has been of the po¬ 

litical sort too. Industries that thought they were immune to politics 

and outside of normal regulatory frameworks found themselves at the 

center of very real political debates with significant consequences for 

how they did business. They discovered that government still has au¬ 

thority, even in the new economy. Despite globalization, industry 

leaders discovered that political preferences vary profoundly across na¬ 

tions, and that this variation can produce deep divides between coun¬ 

tries, with the potential to cripple a sector that sees itself as global. 

Enforcement, Certification, and Accountability 

The privacy policies adopted by many firms are simply statements of 

policy, without any real enforcement provisions. Collective initiatives 

such as TRUSTe and BBBOnline rely on certification as a tool to obtain 

compliance. Those certified are monitored, and those accused of viola¬ 

tions must participate in an alternative dispute resolution program. Vio¬ 

lators can be investigated, audited, have their seal revoked, terminated 

from the program, sued for breach of contract, and even referred to 

federal authorities. So far, the limits of this system are only beginning 

to be tested. Privately developed standards can be enforced in national 

courts or administrative hearings, and some privacy advocates are ex¬ 

ploring this. Privacy International has threatened to bring legal action 

against U.S.-based companies for violating British or eu privacy law. 
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The Safe Harbor Agreement between the United States and EU is 

an unusual mix of public and private authority. It preserves the prefer¬ 

ence for government action that we see in Europe, while also preserv¬ 

ing the industry self-regulation currently in favor in Washington. US. 

companies can maintain that they are not regulated, yet they promise 

to abide by the provisions of EU law. If they do not comply with those 

provisions, they can suffer the very real punishment of a cut-off of 
data transfers from Europe. 

The technological solutions for privacy issues, such as encryption 

or other software, attempt to sidestep the issues of accountability and 

enforcement. They focus on the individual who provides informa¬ 

tion, instead of primarily on what the information collector can or 

cannot do. The new technologies are supposed to make it possible for 

individuals to make their own choices. Even if the technologies are 

made available, however, it is not clear that many individuals or firms 

will rush to adopt them. Most companies appear to be taking a wait 

and see attitude, only taking action on privacy concerns when the 

threat of government action becomes real. 

Early surveys of web sites show that only a small percentage dis¬ 

play a privacy policy for viewers. This has been held up as a sign that 

self-regulation does not work. More recent surveys, however, show 

that more and more web sites are at least posting privacy policies, al¬ 

though it is not clear what their content is or whether it is anything 

beyond a promise to protect personal data. Many online services col¬ 

lect data without individual consumers even knowing it is happening; 

for instance, software can monitor the “clickstream” of the user as he 

or she visits different web sites. The technological solutions proposed 

by different groups have yet to be implemented fully. TRUSTe, al¬ 

though invested with high hopes by many, had a poor start, with rela¬ 

tively little support from industry. Recently, more web sites have 

begun using the TRUSTe system, and the Internet Content Coalition, 

an alliance of content providers, recently endorsed it. The WebTrust 

program has only certified a handful of web sites so far. 

These self-regulatory systems have begun to be tested by recent 

cases. Eor instance, RealNetworks, which is certified by TRUSTe, ap¬ 

parently collected globally unique identifiers from users of their prod¬ 

ucts, which violated the privacy of those individuals unknowingly 

transmitting this information. It appeared to be a real breakdown in the 
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privacy certification program. Tire truste privacy seal is for the Real¬ 

Networks web site, but not for its software products, which are located 

on personal computers. TRUSTe and RealNetworks both agreed this 

was a problem that could undermine the trust consumers have in Real¬ 

Networks and in the TRUSTe program itself The outcry from this inci¬ 

dent gave industry self-regulation a black eye. Afterwards, both truste 

and RealNetworks agreed to develop a program that addresses privacy 

issues built into software. The program they devised includes third- 

party auditing of RealNetworks privacy policies, more notice about 

data collection, appointment of a RealNetworks privacy officer, and 

other actions. All of this points to the rapidity with which technologi¬ 

cal change can overturn newly established policies. In this case, the 

managers of the TRUSTe program designed it for data collection that 

occurs via web sites and did not at first realize the significance of new 

kinds of software that reside on a person’s computer and transmit data 

back to the web site of the software developer (TRUSTe 2000b). 

One of the biggest issues remaining, however, is that of accounta¬ 

bility or recourse. Few privacy policies include an easily used process 

to contest misuse or mistakes in collecting data. The systems of re¬ 

course embodied in self-regulatory initiatives such as TRUSTe have 

not been tested. Many consumers do not know their rights, or who to 

go to in order to protect them. Under the safe harbor provisions nego¬ 

tiated between United States and eu, the self-regulation of corpora¬ 

tions will be backed by the enforcement powers of government. This 

too has yet to be tested. It is still too early to tell whether the current 

system will be effective. 

THIS CHAPTER FOCUSED PRIMARILY on the United States and Eu¬ 

rope for several reasons. They have made the most advances in mov- 

ing toward an information economy. They are also the most deeply in¬ 

volved in wrestling with the issue of information privacy. Finally, they 

are the home countries for the majority of the global information in¬ 

dustry, which is the source for these new variations on old debates 

over privacy rights. Both regulatory and self-regulatory develop¬ 

ments in the United States and eu have the potential to be the basis for 
global rules in this area. 
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What is striking in this case are the profound differences between 

European and American attitudes toward the role of government in 

protecting privacy. The Europeans are deeply suspicious of industry 

self-regulation on something that touches what they view as a basic 

human right and prefer to have those rights protected in law and 

backed by governmental authority Paradoxically, their greatest fears 

when it comes to privacy are that the government itself will abuse its 

access to personal data. The American public, while also suspicious of 

industry, is even more leery of government intervention, especially in 

an area so vital to the modern economy as the information sector. The 

cultural predispositions of these two led each down totally different 

paths—but paths that intersected because of the inherently global na¬ 

ture of modern telecommunications and information exchanges. 

The new technologies are reaching into more corners of the world 

each year. Global business is rapidly taking advantage of the possibili¬ 

ties for connecting far-flung operations via telecommunications and 

computer technology. Information exchanges increasingly occur not 

just among the most “wired” countries, but also with some of the least 

wired countries. Data entry, for instance, is often handled by workers 

in developing countries. The confidentiality of data may be compro¬ 

mised in countries not covered by any existing regulation or interna¬ 

tional agreements. The cultural differences in these developing coun¬ 

tries with regard to the concept of privacy rights will be even more 

profound than the ones that bedeviled U.S. and EU negotiators. Tech¬ 

nologies that allow entire countries to establish their own standards, 

either by implementing software on local servers or through labeling 

schemes that point consumers to merchants adhering to national 

standards, may preserve some ability of countries to determine their 

own levels of privacy protection. Or they may become weapons in the 

hands of repressive regimes. 

Both the governmental and self-regulatory models are in a period 

of evolution and testing. Critics argue that the governmental model of 

top-down regulation may stifle innovation, limit the expansion of the 

information industries, and increase costs for a highly competitive in¬ 

dustry. Supporters of the governmental model argue that it is the only 

way to protect privacy rights thoroughly and effectively, and this pro¬ 

tection, in turn, will reassure individuals and businesses and encour¬ 

age them to exploit fully the new media, leading to an expansion in the 
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use of information technology. As^the EU Data Directive is fully im¬ 

plemented across Europe, we will gain more evidence and insight into 

these two divergent positions. Critics of a voluntary system based on 

industry preferences argue that the industry has a stake in collecting 

data and therefore will not fully adhere to voluntary programs, which 

could undermine confidence in the system and limit the expansion of 

information exchanges. Supporters, however, argue that self-regula¬ 

tion and technological developments combined, in contrast to govern¬ 

mental mandates alone, may create a more effective, flexible, and us¬ 

able system that is able to adjust quickly to rapid technological changes. 

This may be true, but business executives did not take the lead in edu¬ 

cating the public about the ways in which new commercial practices 

compromised the individual’s control over personal data. This raises 

public concern about how much we know about what information is 

collected and how it is used. Despite this, the increasing adoption and 

use of privacy seals and alternative dispute resolution mechanisms 

seem to indicate that the business community understands that pub¬ 

lic concern is real, that public concern has direct effects on markets, 

and that ultimately the public will push government to take action if 

business is unresponsive. 



5 

The Evolution of New Global Rules 

THIS BOOK HAS SOUGHT to explore the issues raised when the pri¬ 

vate sector takes on a public role, specifically industry’s trend toward 

self-regulation. It has examined how self-regulation plays out in three 

areas of global concern: environment, labor, and information privacy 

This concluding chapter starts by comparing and contrasting these 

three cases of self-regulation. It examines the differences and similari¬ 

ties in the importance of risk, reputation, and learning in each case 

and offers an assessment of self-regulation in light of arguments about 

corporate power and the perception that this activity is simply a pub¬ 

lic relations policy. The next section analyzes the challenge that such 

corporate action makes to governments and discusses the alternative 

policies that governments can pursue. Industry self-regulation, to the 

degree it becomes common, also poses challenges to the business com¬ 

munity itself and to society as a whole. The final section, therefore, 

provides a broader view of the results of industry self-regulation and 

speculates about what this means for governance in general. 

The Cases: Environment, Labor, 
and Information 

These three widely diverging cases illustrate some of the common 

factors pushing business leaders to adopt self-regulatory programs. At 

the same time, they demonstrate the deep differences in the weight 

accorded to these factors in the different issue areas. All of them clearly 

are driven by two overwhelming forces; the risk that governments 
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will intervene, either nationally or internationally, to enforce rules on 

industry; and the risk that activists will mobilize locally and transna- 

tionally organizing a campaign among consumers, investors, and 

shareholders and putting pressure on governments to take action 

against the companies. Three other factors played important roles in 

shaping how political risks led company leaders to turn to industry 

self-regulation: reputation, economic competition, and learning. 

All three cases demonstrate how important the threat of national 

or international regulation was to the decision by corporate leaders to 

choose a self-regulatory strategy. In the environmental arena, new in¬ 

ternational rules have become increasingly common, covering every¬ 

thing from ozone depletion to biodiversity. There is increasing pres¬ 

sure to tie trade agreements to new environmental and labor standards, 

as NAFTA and the continuing debates on this regarding the wto 

clearly show. The imminent imposition of European privacy rules on 

U.S.-based information companies mobilized the business community 

in a very direct way. At the national level, the threat of government 

regulation is greatest in the already highly regulated industrialized 

economies—not in the developing world where many of these prob¬ 

lems exist. But political leaders in Europe and North America are 

clearly looking for ways to act against violations in developing coun¬ 

tries, especially in the case of labor standards. The information pri¬ 

vacy case, however, shows that the transnational use of self-regulation 

is not always primarily a North-South issue but can find a place in 

transactions among developed countries. 

The business community appears to have widely differing perspec¬ 

tives on the advantages and disadvantages of a world with multiple, 

competing systems of law and regulation. An mnc able to conduct its 

business in countries with varying standards can use those differences 

as a source of competitive advantage and therefore would prefer ei¬ 

ther no regulation or voluntary self-regulation. Certainly, in labor- 

intensive industries, the existence of countries with varying levels of 

development and varying costs of labor can be a critical benefit. But 

differences among national systems can also be costly, especially for 

more complex industries. Companies that have to comply with myr¬ 

iad environmental standards and rules have argued that they do not 

care whether standards are set high or low, just so long as they are con¬ 

sistent across countries. They may prefer international harmoniza- 
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tion of the rules of the game. However, even those executives who look 

favorably on the idea of establishing broad international standards 

hesitate to promote them for fear the negotiating process among 

states would produce multilateral rules that are unworkable, complex, 

hard to interpret, and anticompetitive. Corporate leaders prefer to 

deal with national governments on an individual basis because they 

are more confident of their ability to influence domestic politics.^^ In 

many cases, they may encourage domestic government regulation as a 

way to promote their economic advantage by limiting competition 

and innovation and by protecting markets. 

The vaunted homogenization that is supposed to result from in¬ 

creased globalization has not wiped out the distinctive character of so¬ 

cieties. When it comes to debates over regulation, sociocultural con¬ 

texts still have a great deal of influence over how they play out. What is 

relevant in this context is the way in which the historical development 

of relations between business and government has influenced the de¬ 

bate over regulation and self-regulation even today. For instance, the 

United States and Europe have very different histories with regard to 

business-government relations. When it comes to the environment, 

corporations in the United States worry primarily about liability and 

therefore focus on compliance with national law and regulation. For 

years business interests have struggled against the Environmental 

Protection Agency, although now leaders in both business and gov¬ 

ernment are looking for new ways to protect the environment while 

leaving room for flexibility in corporate decision making. Labor- 

management relations have always been very different in Europe 

compared to the United States. Unionization rates are higher in Eu¬ 

rope, labor has much more political influence, and in the case of Ger¬ 

many, labor representatives sit on the boards of companies. In the 

United States, information technology firms are begging to be left 

alone, arguing that this brand-new economic arena should not be put 

in a government straitjacket. In contrast, European corporate inter¬ 

ests tend to be more concerned with lobbying to influence the shape of 

national and EU regulations than they are in avoiding them altogether. 

The growing power of transnational activist groups is the other 

main factor propelling business to adopt self-regulatory tactics. Every 

case, every issue, highlights the role of activism in changing the cost- 

benefit calculations of a firm. By targeting the reputation of a company 
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and by pursuing strategies that affect a company’s ability to operate, 

activist groups make it difficult for corporations to conduct business as 

usual. They use a wide variety of tactics, including everything from 

boycotts to lawsuits to—in extreme cases—sabotage. They are becom¬ 

ing quite adept at using the Internet to launch creative campaigns. For 

instance, the Rainforest Action Network organizes letter-writing 

campaigns from its web site against forest product and financial serv¬ 

ices companies. Even small groups can amplify their voice and reach 

across national boundaries. As the author of a recent report said, “De¬ 

spite the fact that the business community has greater hnancial re¬ 

sources than these groups, corporations don’t have the upper hand 

when it comes to Internet advocacy” (Pinkham 2000).'°° Environ¬ 

mental groups have been particularly effective at using the U.S. legal 

system against polluters abroad, and labor advocates are doing the 

same regarding sweatshop conditions in developing countries. 

This kind of activism was strongest in the environmental and labor 

rights cases, with only weak—though significant—activism in the in¬ 

formation privacy case. The latter may be changing, because many 

people consider privacy to be “the” issue of the information age. If ac¬ 

tivism on privacy increases, particularly in the countries where most 

information transactions are based, then more companies probably 

will strengthen their voluntary programs. 

The same transnational activism that can threaten mncs can also be 

mobilized to support working alongside them. Advocacy groups tend 

to push for industry self-regulation in areas where governments can¬ 

not or will not act. Therefore, they may seek out partnerships with 

corporations or industry groups, and assist in the design of corporate 

codes and voluntary programs. Such business-NGO partnerships are 

particularly common for labor and environmental issues (Murphy 

and Bendell 1997). Nevertheless, even as these groups work in partner¬ 

ship with the private sector in some areas, they are not shy about ex¬ 

pressing their critical views of the same companies’ actions in another. 

Greenpeace may work with business partners on an issue such as cli¬ 

mate change while criticizing these same companies for not doing 

more. The Rainforest Action Network (ran) may campaign against a 

forest products company, even if that company is a member—along¬ 

side RAN—in the Forest Stewardship Council (Carlton 2000). By con¬ 

trast, in the case of privacy, advocacy groups such as epic and Privacy 

International flatly oppose self-regulation, and partnerships are rare. 
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Political risks such as the threat of government action or transna¬ 

tional activism are most likely to lead to self-regulatory strategies 

when three other factors are favorable: reputation, economic competi¬ 

tion, and learning. Industries in which reputation is a key factor for 

selling services and products and in hiring talented staff are the most 

vulnerable to activist pressure.'®' Commitment to the highest techni¬ 

cal standards, business best practices,” and corporate responsibility 

(including everything from employment policies, philanthropy, envi¬ 

ronmental protection, human rights, and corruption) can enhance the 

reputation of a company with its customers, employees, business part¬ 

ners, and policy makers. In the information-rich environment we 

have today, business activities are increasingly transparent to those 

monitoring their behavior and reputation becomes a shorthand way 

of identifying high-quality operations. 

Firms that sell directly to consumers are most likely to value their 

brand name reputation and seek to preserve or enhance it. Therefore, 

it is the big name companies that tend to lead in adopting corporate 

codes and other voluntary initiatives, as demonstrated in all three of 

the cases. In the labor case, the firms most often involved in voluntary 

initiatives are in the clothing, textile, footwear, carpet, toy, and sport¬ 

ing goods sectors—all consumer-oriented companies with brand 

names such as Disney, Mattel, and Levi Strauss. The environmental 

case also shows how reputation has become important to the private 

sector. Some companies market green products or build their reputa¬ 

tion around sustainable practices, and thus the response from con¬ 

sumers is key. Others more distant from the consumer also value a 

general positive reputation to facilitate political and economic rela¬ 

tionships. The value of reputation for the information industries is 

that if consumers do not trust the companies, then the companies will 

not get the information they need. 

Voluntary standard setting is a logical industry response to the po¬ 

litical strategies of advocacy groups. These initiatives respond to the 

immediate concerns of the public, they provide reputational benefits 

that become a sort of “ethical” competitive advantage, and they can 

lead to dialogue and even partnership between advocacy organizations 

and the corporate community. The labor standards case stands out 

from the others because of the long-standing role of unions in labor- 

management relations. Union leaders have been only cautiously sup¬ 

portive of the corporate codes movement, because they are concerned 
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that these codes could sidestep traditional collective bargaining and 

labor-management relations. In the U.S. aip, the unionization issue 

divided the participants and drove out the union representatives. 

Human rights groups and other worker advocacy representatives 

were more willing to stay in the process, at least for now. 

The economic risks involved in adopting self-regulatory programs 

clearly weigh heavily in the minds of many business leaders. Competi¬ 

tive pressures may create a reluctance to be out in front on corporate 

social responsibility. Although there is little clear evidence that the 

touted race to the bottom has occurred, there also is little clear evi¬ 

dence that a race to the top has become common.’^®^ In the environ¬ 

mental case, worries about being undercut in international competi¬ 

tion or burdened with high costs have been used as an excuse for not 

adopting voluntary initiatives. But sustainability can provide a com¬ 

petitive advantage in some cases. Eco-efficiency can reduce costs by 

limiting wastes.^®^ Green products and technologies can be used to 

build new markets. Common standards such as iso 14000 can become 

the price of entry in some markets. And, most important, collective 

efforts such as Responsible Care take away some of the risk of being 

undercut by competitors.'®'^ If firms compete on cost alone, then there 

is a high probability that standards will not be upheld, or that firms 

with higher standards will be undercut by their rivals. If firms com¬ 

pete in part on quality, then raising standards becomes more likely. In 

general, once a firm adopts high standards, it has an incentive to en¬ 

sure that as many others join as possible. 

In each of the three issue areas, the mix of cost versus quality con¬ 

siderations in economic competition is different. Many people make a 

compelling case that pursuing ecologically sound business practices is 

also sound business, because it can increase efficiency and lead to the 

development of new technologies and new markets. Not all firms are 

convinced of these competitive advantages, but many are. A similar 

case is more difficult to make for labor standards. Few have made a 

compelling argument that raising worker standards will contribute to 

competitiveness and profitability, although that argument certainly 

could be made. The information industry case is particularly interest- 

ing, because two contradictory arguments have been put forward. A 

firm could be highly trusted by the public because it adheres to high 

standards of information privacy and gives each individual a choice 
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about how their personal information will be used, which leads con¬ 

sumers to favor that firm over others. Widespread trust of this sort is 

viewed hy many as a prerequisite for all sorts of new commercial mar¬ 

kets to emerge in the information industries. All the same, commer¬ 

cial vendors who ask consumers for information have an incentive to 

avoid giving them a choice on how it is used, because consumers may 

choose not to have that information used in any way at all, which 

would kill that market. 

The value of reputation to a wide variety of firms in a variety of po¬ 

litical situations, and competition based on quality rather than cost, 

are two ideas that management has to learn and relearn. In all three 

cases, business elites—and the public—underwent a learning process 

that helped reinforce the idea that self-regulation might be an appro¬ 

priate strategy to address real political problems. Many organizations 

now exist to educate the business community about sustainable busi¬ 

ness practices, books and journals regularly make the case for corpo¬ 

rate environmentalism, and business schools now regularly teach 

courses on this topic. This has not been equally true in the case of labor 

standards, because there has not been the same persuasive case made, 

at least not in economic terms. Most labor activists try to convince 

business to adopt voluntary standards on moral grounds. The groups 

promoting privacy codes have had to engage in an intensive education 

campaign of both business and the public. A recent survey of lOO of 

Europe’s leading business analysts and decision makers from France, 

Germany, and the United Kingdom revealed that corporate social and 

environmental responsibility is no longer viewed as an option but as a 

requirement for doing business (enn 2000). 

The leadership of key executives has been critical to the adoption of 

particular voluntary standards. The top leadership in a company has 

to believe in the value of these initiatives for them to have any real 

meaning. John Browne of bp Amoco publicly speaks out on issues of 

corporate social and environmental responsibility and has taken the 

company in a new direction on climate change, actively supporting 

the Kyoto Protocol. Business executives at Levi Strauss have been ded¬ 

icated to maintaining good relations with workers for many years and 

took the lead in extending this to the company’s suppliers around the 

world. It is more difficult to identify a similar corporate executive on 

information privacy issues, although the independent consultant and 
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computer guru Esther Dyson has had significant influence on self- 

regulatory efforts in the information sector. The “moral first mover” 

gets others on hoard and can potentially institutionalize voluntary 

standards through what amounts to a “moral oligopoly,” or a regime 

centered on corporate social purpose (Bobrowsky 1999). As one ob¬ 

server noted, “Corporate leaders have more credibility than any other 

group in American society to raise questions about the corporation” 

(Derber 1998,231). In all three cases, the spread of information, educa¬ 

tion, and persuasion reinforced the idea that self-regulation would be 

a positive step toward reducing political risks, while potentially in¬ 

creasing economic benefits and meeting moral demands. 

This discussion to some extent assumes that corporate leaders are 

driven to adopt self-regulation out of self-interest and that they do so 

sincerely. There is an alternative interpretation of the corporate codes 

movement, one common in the press: in the eyes of many observers, 

the increase in industry self-regulation is all about power and public 

relations. They believe that corporate leaders cynically adopt corporate 

codes either because it will make them look good without requiring 

any real change, or because it is one more way to demonstrate corpo¬ 

rate power. It is certainly true that some companies initially thought 

they could put pretty words on paper, publicize it as a demonstration 

of their corporate responsibility, and then be granted more political 

leeway by governments and activist groups so that they could pursue 

their interests unhindered. It is also true that even good companies 

can do bad things (Schwartz and Gibb 1999). But is all this talk of self¬ 

regulation and corporate social responsibility really just that—talk? 

Or has it changed behavior in real ways? 

Industry self-regulation has indeed changed some behavior, incre¬ 

mentally and unevenly. The evidence is scattered and difficult to ana¬ 

lyze systematically. But firms such as Nike and Reebok do pay their 

workers in Vietnam more today than they did a few years ago. Compa¬ 

nies such as BP Amoco and Shell have reduced their emissions of 

greenhouse gases and pollutants in measurable ways. IBM no longer 

advertises on web sites that do not have a certified privacy policy. But 

these changes are neither profound nor revolutionary, and in many 

cases they occur only at the margins. 

The difficulty is in defining a single company or industry as alto¬ 

gether “good” or “bad.” The same company that improves the condi- 
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tions of workers in Vietnam may not do the same in Guatemala. The 

same company that cleans up five factories may not clean up the other 

twenty it owns. The same company that upholds high privacy stan¬ 

dards for its web site may not do the same for its software. An industry 

association that establishes high standards for its members may not 

punish violators but may instead simply try to persuade and educate 

them. Abusive corporate practices remain at the heart of many con¬ 

temporary debates about the relationship between the private sector 

and society.'®^ The tobacco industry, for instance, has been revealed to 

be as corrupt as most people always suspected. The pharmaceuticals 

industry has been more concerned with maintaining its most 

profitable markets than in saving lives in the aids crisis in Africa. 

These and other behaviors that go against public expectations about 

appropriate conduct by the private sector illustrate the limits of self¬ 

regulation. They do not, however, demonstrate that these efforts 

should be abandoned altogether. Internal management systems that 

take account of the “triple bottom line” of performance (financial, so¬ 

cial, environmental), auditing to global standards, and public report¬ 

ing—all of which are becoming more common—require much more 

of a company than well-meaning words. 

At the same time, there is no denying that mnc s are politically pow¬ 

erful, and that the growth in industry self-regulation is one more 

demonstration of that fact. Decades ago, John Kenneth Galbraith 

warned of the need for countervailing power against private interests, 

and many observers argue that today we no longer have the same con¬ 

straints as in the past (Galbraith 1952). However, as the discussion of 

industry self-regulation demonstrates, mncs are not completely un¬ 

constrained actors. They are held in check by transnational mobiliza¬ 

tion and by government intervention. Without some such counter¬ 

vailing power, effective self-regulation is unlikely. 

The Challenges of Industry Self-Regulation 

Industry self-regulation is, on the whole, a positive development. At 

the same time, it is not an unalloyed blessing for governments. The 

need for industry self-regulation reveals the gaps in global governance. 
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where the profound lack of international consensus on important 

contemporary issues leaves them unresolved. Governments will have 

to consider how self-regulation affects domestic regulatory capacity, 

because it may conflict with public policy On the one hand, if a gov¬ 

ernment relies on voluntary initiatives to implement policy then it 

should certainly lower the cost of influencing and monitoring busi¬ 

ness behavior. Voluntary initiatives challenge governments to de¬ 

velop new institutional incentives for the private sector to expand 

these activities. On the other hand, these initiatives probably will not 

relieve the pressure on government to regulate in cases where the im¬ 

plementation of the codes is inadequate. The industrialized countries 

may view these voluntary private sector initiatives as a way to resolve 

the tensions between promoting foreign investment and high stan¬ 

dards abroad at the same time. But these initiatives may also simply 

reflect the decreasing ability of governments to regulate domestically, 

or their unwillingness to negotiate international agreements re¬ 

straining the behavior of mncs. The international integration of mar¬ 

kets has changed the ability and willingness of states to intervene in 

economic affairs, or at least, in the affairs of mncs. Industry self-regu¬ 

lation can appear to be an abdication of government responsibility, 

and, if so, could actually undermine support for further globalization. 

Voluntary action by industry is particularly challenging in North- 

South relations. From one perspective, it could be viewed as a way for 

the North to pursue protectionist policies to keep products from the 

South out of world markets. If major buyers require their suppliers to 

raise wages and improve working conditions, then factories that can¬ 

not or will not meet those conditions will be excluded from export 

markets. Some express concern that industry standards, once in place, 

will be adopted into international law, particularly under the wto, 

thus enshrining the preferences of the private sector. From another 

perspective, industry self-regulation can be used to raise standards in 

developing countries and transfer best industry practices in a positive 

manner. Developing country governments generally welcome iso 

14000, for instance, because as local facilities become certified they 

will then be more likely to be able to sell in global markets. Developing 

country governments may also welcome the promotion of industry 

self-regulation if the only alternative is to incorporate these standards 

into strong international trade agreements. 
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There is no genuine consensus over how to raise standards around 

the world, and there is much concern that industry should not decide 

something so important. Despite the existence of many international 

guidelines, frameworks, and codes, how to implement them on the 

ground is not always clear. In many cases, the codes developed through 

negotiations between states, such as the ILO conventions, are more as- 

pirational than real. Conflict between the interests of Northern and 

Southern governments will not be resolved through industry self¬ 

regulation, and in fact it could be exacerbated. This is particularly true 

in the case of labor issues, which are at the heart of national sociopolit¬ 

ical systems. If a company is under pressure from activists and its 

home government to facilitate, for instance, the freedom of associa¬ 

tion among its workers, then that company may come into direct 

conflict with the local political system. For instance, the Chinese gov¬ 

ernment outlaws unions. Foreign businesses perhaps can speak out 

against this, but they cannot do anything directly to promote organiz¬ 

ing without being viewed as subversive. Whether or not we want that 

system to be subverted, it is not clear that we should want the private 

sector to make that decision. The real need in this case is for the Chi¬ 

nese political system to change, which is beyond the scope of tradi¬ 

tional business operations and legitimate action. 

For governments that want to promote higher standards in the de¬ 

veloping world, what are the alternatives? Sanctions have been a pre¬ 

ferred policy in the United States to punish countries that violate ac¬ 

cepted standards of behavior. But these sanctions often harm the very 

people they aim to protect, they have a poor record of effectiveness, 

they are costly to administer for both the public and private sectors, and 

they are not always the most appropriate policy to pursue. They are 

simply overkill in many situations. Industry self-regulation has be¬ 

come common precisely because it can be so difficult to change the poli¬ 

cies of foreign governments. Another alternative is to negotiate bind¬ 

ing international agreements. This is, in fact, the most common route 

today when it comes to environmental issues. But such negotiations are 

difficult, divisive, and often lead to inflexible rules that do not achieve 

their aims. International regulation by states may be no more effective 

in some cases than voluntary industry self-regulation (Chayes and 

Chayes 1998). A third alternative would be to promote rising standards 

abroad through extending carrots instead of sticks—by providing 
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more foreign aid and technical assistance to raise general levels of eco¬ 

nomic development and increase local government capacity to govern 

effectively. This is a long-term project with uncertain dividends in the 

relatively distant future. 

Governments can also find ways to leverage the private sector to 

promote its policy goals. They can promote industry self-regulation 

by using carrots and sticks—threatening regulation and providing in¬ 

centives for self-regulation. For instance, in the climate change de¬ 

bate, early action by industry would be more likely if governments ap¬ 

pear willing to give them credit in future climate change mitigation 

efforts. Governments can also promote corporate codes by facilitating 

consumer and shareholder activism, including rules about the treat¬ 

ment of shareholder resolutions, making it easy for activists to obtain 

information about corporate activities, and through the persuasive 

powers of government authorities. Policy makers can work to pass na¬ 

tional and international legislation to require more public reporting 

by companies. Ultimately, public authorities may have a larger role to 

play in monitoring and certification systems, to ensure that they pro¬ 

duce public labeling that is trustworthy and adheres to common stan¬ 

dards. Many industry players complain of the proliferation of certifi¬ 

cations and argue in favor of government action to harmonize all the 

different systems, from iso 14000 to sa 8000 and on to all the other 

systems in existence.'®^ If an international legal framework is devised 

that is performance-based instead of solely oriented to using a particu¬ 

lar form of remediation, then industry will likely be more supportive 

and innovative. Partnerships between governments and the private 

sector can be a new tool in diplomacy. Social democrats in Europe and 

the United States are experimenting with corporate social responsi¬ 

bility as part of their ‘third way” policies, promoting free trade and 

free markets along with a social safety net that extends abroad. Multi¬ 

stakeholder processes for resolving international problems also have 

become increasingly common (Reinicke 1997; Nelson and Zadek n.d.) 

The private sector, too, will find creating and maintaining self- 

regulatory initiatives to be a major challenge in the twenty-first cen¬ 

tury. Even the best corporate codes can be difficult to implement on 

the ground, often with unexpected side effects. Providing improved 

working conditions for a local community may skew the distribution 

of economic benefits within a country and lead to political divisions 
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between the local and central governments, which may create new 

problems for the corporation. In countries intent on economic devel¬ 

opment, foreign investors may find little local support for investing in 

ecologically sustainable practices. In the context of global competition, 

individual industry players will continue to be tempted to defect from 

their commitment to self-regulate if the opportunity arises. Corpora¬ 

tions strategically choose among alternative policies that include opt¬ 

ing for national or international regulation over self-regulation or 

simply risking their reputation in pursuit of a big economic pay-off. 

But adopting corporate codes of conduct can also make it less costly 

and easier to cooperate with other companies in pursuing common 

ends. The difficulties of maintaining and extending these programs 

are complicated by the varying interests within the private sector, 

which is not some monolithic entity. Small companies have different 

interests than large ones, the extractive sector has different interests 

than the services sector, and companies based in different countries 

operate in often quite different ways. 

One of the biggest challenges facing businesses attempting to im¬ 

plement voluntary programs is the organization of production itself 

The extent of outsourcing makes business control of political and so¬ 

cial conditions extremely difficult. Critics argue that outsourcing pro¬ 

duction to long supply chains encourages a race to the bottom among 

companies and puts great power in the hands of mostly Northern- 

based buyers. Others argue that outsourcing production leads to for¬ 

eign investment in developing countries, transfer of technology, and 

economic development. The debate over outsourcing raises questions 

about the scope of control in modern firms and links organizational 

features with an array of social and political effects. The only certain 

solutions to the problems raised by outsourcing are either to have na¬ 

tional enforcement of internationally accepted standards, or to stop 

the practice of outsourcing entirely. The former is only slightly more 

likely than the latter. 

The widespread adoption of outsourcing and network forms of 

business organization makes monitoring systems central to effective 

voluntary standard setting. Monitoring raises all sorts of conflicting 

questions about who should do the monitoring, how it should be done 

and how often, and how to convey the results of monitoring to the 

wider public. Should it be performed internally, or done by an external 
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auditor? Should those auditors be commercial firms, or should they be 

nonprofit groups with representatives from a variety of interests? 

Should monitoring be conducted by groups based in the developed 

world, or ones that come from the local community in which the busi¬ 

ness operates? Corporate executives tend to be deeply suspicious of any 

outside monitoring or auditing that involves advocacy groups, because 

they do not trust advocacy groups to be neutral in their assessments. 

They also worry about protecting trade secrets, especially in highly 

competitive markets. Public interest groups are equally suspicious that 

commercial auditors will not jeopardize their relations with major 

clients by turning in a critical report. Many Northern-based advocacy 

groups are also suspicious that local groups in developing countries do 

not know their own interests and are simply co-opted by the company 

or pressured by local government. International organizations may 

have some role to play, but they generally do not have sufficient re¬ 

sources to monitor on a large scale. Professional accounting and audit¬ 

ing firms may in fact be the most appropriate alternative, although 

this then also raises issues of training, certification, and expertise. 

Another issue that will continue to confront companies adopting 

these programs is how to measure success. Many corporate critics es¬ 

tablish absolute standards and expectations and cry foul when those are 

not met. Within the business community, in contrast, the goal often is 

to benchmark their behavior against other companies and against past 

performance. There is also disagreement over process versus outcomes 

in evaluating self-regulatory initiatives. This difference in perspec¬ 

tive causes many observers to view self-regulation as weak and illegiti¬ 

mate. Variations and inconsistency in the monitoring, enforcement, 

and content of codes create problems of credibility and accountability. 

Most self-regulatory programs rely on persuasion and education in¬ 

stead of strict enforcement mechanisms, which opens them to further 

criticism, perhaps unjustified. These problems may be overcome as 

management systems for implementation such as iso 14000 and 

SA 8000 improve and are more widely adopted. Public reporting also 

is a critical development, as increased transparency of corporate activ¬ 

ity will reinforce the incentives for companies to adopt self-regulatory 

strategies. The Global Reporting Initiative has the potential to be¬ 

come a potent tool in influencing corporate behavior (gri 2000). 

The most difficult issue raised by self-regulation is accountability. 
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If a regulatory system is supposed to meet public goals, how does the 

public have any voice in a privately run system? In some sense, 

transnational activists have taken on the role of public voice by pres¬ 

suring corporations to uphold particular standards. However, the 

most active advocacy organizations are not necessarily representative 

of the wider population; they are just the most vocal and well organ¬ 

ized. Representative governments can and do have some voice in self- 

regulatory systems. In the case of information privacy, the United 

States and EU have been actively working with business to solve the 

problem of privacy protection. The main accountability mechanism 

comes down to the threat of government regulation, ending industry 

self-regulation, or at least limiting it. In all three cases discussed here, 

the problems that arise are largely because of the lack of effective na¬ 

tional regulatory systems rather than solely due to corporate irre¬ 

sponsibility. 

Initially, in many cases, advocacy groups developed their own set of 

standards to which they wanted corporations to be held, and busi¬ 

nesses individually developed their own unique corporate codes of 

conduct. Over time the two sides have become remarkably more will¬ 

ing to work together on issues of common concern. The environmen¬ 

tal community has taken the lead in pursuing these sorts of dialogues 

and partnerships, and the human rights community is beginning to 

participate with business in a way it would not have ten years ago. The 

result is that many voluntary standard-setting efforts are developed 

cooperatively by groups of industry and ngo representatives. We are 

still in the early stages of developing “ground rules” for interaction be¬ 

tween the private sector and its critics, however. But one way to ensure 

the legitimacy of private sector standard setting is to make sure the 

process of developing and implementing standards is a shared en¬ 

deavor among business, ngos, and representative institutions. 

If the kind of standard-setting activity represented in these three 

cases becomes widespread, then they will present new challenges to 

all the participants. Private sector self-regulation clearly poses new 

challenges for ngos. To the degree that voluntary initiatives actually 

raise standards, the business community will expect to suffer less criti¬ 

cism from these groups, ngos will need to publicize good behavior in¬ 

stead of concentrating their attention on highlighting the bad. But the 

low level of trust between most ngos and the business community 
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does not bode well. Some ngos be willing to engage in dialogue 

and form partnerships for specific projects, but they may not be able to 

sustain a long-term relationship. Many self-regulatory efforts probably 

will not meet all the criteria of all the many interested groups. Imple¬ 

mentation systems may remain weak. The perceived failures of these 

exercises will tempt many ngos to return to their former tactics- 

highlighting the violations of businesses and lobbying government 

for strict regulation. 

The corporate community cannot look upon voluntary initiatives 

as the end of the game. As one observer describes the current context: 

“In this Renaissance-like situation of conflict, change and innovation 

there is no process to describe unequivocally what is right for compa¬ 

nies operating internationally. No code of conduct can offer compa¬ 

nies a ‘safe haven from all ethical choices” (Mitchell 1998,2). Business 

self-regulation, by undermining support for government action on 

pressing public issues, may in turn place unrealistic expectations on 

the private sector, mncs may have acquired some authority from a 

number of important resources they hold, such as information, ex¬ 

pertise, benefits to distribute, and costs to impose, but they are in¬ 

creasingly viewed with suspicion by the public and need to tread war¬ 

ily (Gladwin and Walter 1980, 71). “Code fatigue” has already set in 

among some firms, and they will be tempted to return to old ways of 

doing business and dealing with the public. Self-regulatory initiatives 

require corporations to be much more open about their operations 

than before, and many find it difficult to accept this as the cost of doing 

business today. Engagement and transparency are essential for suc¬ 

cessful, legitimate, industry self-regulation—but they go against the 

status quo within both the business and the advocacy communities. 

Industry Self-Regulation 
and Global Governance 

Two items illustrate the changing nature of global governance. First, 

media mogul Ted Turner facilitated a deal between the United States 

and the United Nations in 2000 over the payment of US. dues by con¬ 

tributing $35 million to cover a projected one-year shortfall. Second, 



The Evolution of New Global Rules I2I 

the Jubilee Movement, a coalition of groups representing religious, 

human rights, development, and other advocates, has persuaded nu¬ 

merous wealthy countries and the World Bank to forgive the debt of 

many of the poorest nations of the world. The character of interna¬ 

tional relations has changed in the past 50 years from one in which the 

global agenda was established by the most powerful countries, to one 

in which powerful commercial and activist groups shape the debate 

and often determine outcomes. Industry self-regulation is just one 

more piece of evidence regarding the changing nature of efforts to 

govern the global economy and establish collective mechanisms for 

resolving global policy issues. 

This discussion of industry self-regulation has in general been 

couched in terms of corporate social responsibility. For its advocates, 

corporate social responsibility represents an attempt to shift the under¬ 

standing of basic values in a capitalist system. It is idealistic and per¬ 

haps threatens to raise false hopes (Berber 1998,228). But, as has been 

the case historically, private sector experimentation in developing and 

implementing standards and rules can create the basis for social con¬ 

sensus, which is the foundation upon which more appropriate regula¬ 

tion can be built. The problems that self-regulation attempts to address 

are often problems of national governance, and it is there that most 

responsibility still rests. Not surprisingly, industry self-regulation 

seems to work best within political systems that encourage it, and it 

works poorly when the political system works against it. In the past 

few decades, we have seen the emergence of a complex, multilayered 

system of global governance. Civil society “regulates” through its 

monitoring and advocacy functions. Industry regulates by setting 

standards for itself Governments still do traditional governance, but 

governance now operates at local, national, and regional levels. A vari¬ 

ety of international organizations now exist to deal with common 

problems among countries. 

There are—and should be--limits to the role of business in design¬ 

ing policy. At a practical level, there are economies of scale in regula¬ 

tion by governments and international organizations. Industry self- 

regulation works most effectively when there is some legal recourse. 

The problems of labor in the developing world, for instance, cannot 

be resolved entirely by business because the real issue is the lack of 

recourse in weak or politically repressive regimes. Most important. 
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industry initiatives are not part of a political process in which ac¬ 

countability, equity, and participatidn are valued. What is good for a 

large corporation is not necessarily good for a particular country or for 

society in general. 

Ultimately, much of the responsibility for resolving social prob¬ 

lems in an accountable and democratic manner rests with govern¬ 

ments. Democratic governments need to set minimum standards, ap¬ 

propriate to the level of development of the state and in accordance 

with widely held values. Citizens must be empowered to determine 

their own fate through democratic political processes. Values cannot 

be imposed from abroad, from foreign activists, governments, or cor¬ 

porations. International industry self-regulation has the potential to 

encourage significant improvements but only in concert with tradi¬ 

tional political processes. 



Notes 

Introduction, notes 1-4 

1. One of the main criticisms of the MAI was that it would have enshrined 

corporate rights in international law while ignoring corporate responsi¬ 

bilities. Following the end of the MAI negotiations, the Organization for 

Economic Cooperation and Development (oecd) revised and adopted a 

much weaker set of “guidelines” for national governments overseeing 

the behavior of MNCs. 

2. The race to the bottom in regulatory policy among countries is so far not 

supported by systematic evidence (Drezner 2000). For an industry 

viewpoint on this debate, see the recent Business Roundtable report that 

argues that “U.S. companies with operations in China are contributing 

to the improvement of social, labor, and environmental conditions in 

China” (Business Roundtable 2000). 

3. The third way is a term adopted by market-oriented parties of the cen¬ 

ter-left, especially in the United Kingdom and the United States. It has 

come to be associated with the policies of the Blair and Clinton regimes. 

For an explanation of this approach and a defense against critics, see 

Giddens (2000). 

4. The failure of the mai can be viewed as evidence of this weakness, al¬ 

though the subsequent success in revising the OECD Guidelines on 

Multinational Enterprises could be viewed as the opposite. 

Chapter i, notes 5-36 

5. This view holds for developing and developed countries alike. In the 

United States, for instance, media attention highlights the perceived 

power of business to get its way in policy debates by wielding its financial 
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clout by contributing money to political campaigns. Mark Smith, in a re¬ 
cent analysis, disputes this, finding that business in the United States 
often loses politically unless it has public backing (Smith 2000). 

6. Under the General Agreement on Tariffs and Trade (gatt) definitions, 
if it is voluntary, then it is labeled “standards. Some business represen¬ 
tatives object to the term self-regulation because it makes them nervous 
about the possibility of government regulation, and they prefer to em¬ 
phasize the voluntary nature of these efforts. Others applaud the term 
and argue that self-regulation by business is a more efficient and sophisti¬ 
cated mode of modern regulation, in contrast to traditional approaches. 

7. A regulation is “a principle, rule, or law designed for controlling or gov¬ 
erning behavior” (Riverside Publishing Company 1984,990)- 

8. A business best practice is a “deliberate pattern of business activity that 
accomplishes its objective with outstanding efficiency and effective¬ 
ness, and contributes to exceptional performance,” according to Paul O. 
Pederson of Price Waterhouse (Nelson 1996, 274). Business executives 
are becoming accustomed to the use of best practice models against 
which to measure their own organizational practices. 

9. A technical distinction is often made between multinational corpora¬ 
tions (mncs) and transnational corporations (tncs). An MNC is a corpo¬ 
ration with complete production facilities located in different countries. 
A TNC is a corporation that locates different parts of the production 
process around the globe, for instance, producing all auto engines in one 
place, all auto bodies in another, and assembling it in a third location. 
The two terms are often used interchangeably, however, mnc will be 
preferred throughout this text, except when referring to UN documents 
and activities where TNC is the preferred usage. 

10. A recent report by the OECD on investment trends emphasizes that for¬ 

eign operations are no longer limited to the largest companies. Small- 

and medium-sized enterprises, including those from non-OECD coun¬ 

tries, also participate in international markets (Thomson 2000). 

11. For an excellent examination of these issues in the context of US.-EU re¬ 

lations, see Egan (1998). 

12. Philip Cerny argues that the modern state is a “competition state,” one that 
operates as another market player. The competition state does not simply 
deregulate in all policy areas, choosing instead to re-regulate but in more 
market-friendly ways (Cerny 1990; see also Aman 1995; Vogel 1996). 

13. The actual size of governments measured in terms of revenue has not 
declined, despite more than a decade of supposed downsizing (World 
Bank 1997). 

14. After the debacle of the failed M Ai and the collapse of the Seattle talks on 
further multilateral trade negotiations, many leading policy makers 
talk about the need to soften the edges of globalization. UN Secretary- 
General Kofi Annan, in the Global Compact with business launched by 
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the United Nations, argues that globalization maybe turned back if cor¬ 

porations that benefit from liberalization do not take account of the so¬ 

cial effects of their activities. See Kell and Ruggie (1999). 

15. Business executives look on this as affecting their “license to operate.” 

Few firms actually do have their license to operate officially revoked by 

the government, although there are cases in which companies or their 

employees have been thrown out of a country. But anything that makes 

it too difficult for them to conduct normal business activities essentially 

takes away that license through informal means. There are some legal 

activists who argue that the United States should return to chartering 

companies publicly, and revoking those charters when the company vi¬ 

olates community standards (Grossman and Adams 1993). 

16. Going somewhat against this tide is Germany, where recent changes in 

law and society are producing a more Anglo-Saxon shareholder model 

of corporate governance. In Eastern Europe, demands for corporate so¬ 

cial responsibility collide with the effort to dismantle the old communist 

system. Recent international discussions of corporate governance under 

the auspices of the OECD take a traditional view of corporate governance, 

defining it as the relationships among management, shareholders, and 

employees alone. But the final report on this topic acknowledged the ex¬ 

istence of a more expansive definition of corporate obligations that re¬ 

flects the permeation of stakeholder ideas into the mainstream (Mill- 

stein and Business Sector Advisory Group on Corporate Governance 1998). 

17. Many US. companies hired ethics officers in response to changes in US. 

law, including sentencing guidelines that reduce penalties for compa¬ 

nies and their officers if they have tried in good faith to prevent criminal 

conduct by employees. In many cases, these officers have also become re¬ 

sponsible for broader issues of corporate social responsibility. 

18. The International Organization for Standardization (iso) is an interna¬ 

tional body made up of national standards associations, iso 14000 lays 

out standards for an organizational process to implement an environ¬ 

mental code, although it does not set the content of the code itself 

19. The International Chamber of Commerce (icc) put forward the first in¬ 

ternational codes addressing corporate behavior in the 1930s, covering 

advertising and marketing practices. The icc also developed an Inter¬ 

national Code of Fair Treatment for Foreign Investment after World 

War II, which it intended to influence government policy toward MNCs. 

20. Transfer pricing occurs when an MNC manipulates sales prices as goods 

and services are “sold” from one subsidiary or branch of the company to 

another, usually to minimize or evade taxes. 

21. In the years following the failure of UN efforts, a number of states and 

nonstate actors negotiated narrowly tailored agreements regulating 

corporate behavior in specific sectors and on specific issues (Kline 1985). 

The most prominent of these were the World Health Organization (who) 
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code on marketing infant formula in developing countries and the Food 

and Agriculture Organization (fao) Codex Alimentarius for food 

safety. These clearly never were intended to be comprehensive regula¬ 

tions of corporate behavior. 
22. In 1984, the Irish National Caucus in the United States developed the 

MacBride Principles for US. companies in Northern Ireland. The prin¬ 

ciples state that company employment practices should not discrimi¬ 

nate against anyone on the basis of religion. Unlike the Sullivan Princi¬ 

ples, they were not international in scope. Public support for the MacBride 

Principles has reached extraordinary levels. Sixteen states and over 40 

cities have passed legislation upholding the principles, and some city 

pension funds, including New York, do not invest in companies that do 

not adhere to them. Such well-known individuals as Jesse Jackson, Bob 

Dole, President Clinton, New York State Governor George Pataki, and 

New York City Mayor Rudolph Giuliani have all voiced support for the 

principles. Companies adopting them include AT&T, Dupont, Federal 

Express, gm, 3M, Phillip Morris, and Viacom. 

23. The MAI collapsed under the weight of many competing interests 

among governments and not just because of the sudden mobilization of 

NGO opponents. Despite this, the anti-MAl story has been added as one 

more example of the strength of transnational activism today. 

24. In practical use, the category of political risk has been quite elastic. For 

instance, the insurance industry has over time redefined what it consid¬ 

ers a political risk in response to changes in politics and technology, and 

in what the industry was willing to insure (Haufler 1997; Moran 1999). 

25. Jordana Friedman, Director of the International Security Program of 

the Council on Economic Priorities, pointed out that we need to develop 

good quantitative evidence that conflict management benefits the pri¬ 

vate sector, given that there is so much evidence of their potential 

indifference to conflict (Friedman 2000). 

26. The pre-existing regulatory framework plays a role in determining reg¬ 

ulatory risk in each case. The laws and regulations already on the books 

provide a template—sometimes a straitjacket—for thinking about regu¬ 

latory change in particular policy domains. The information privacy 

case is interesting in part because cyberspace is an entirely new arena, a 

blank slate upon which old models and new are being tried. 

27. According to the UN Conference on Trade and Development (UNC- 

tad), the number of companies that can be labeled “transnational” is 

still only a handful, although it is growing steadily (unctad 2000). 

28. The Montreal Protocol was negotiated in 1987 and revised in 1990 and 

1992. The Convention on the Prohibition of the Development, Produc¬ 

tion, Stockpiling, and Use of Chemical Weapons and on their Destruc¬ 

tion was opened for signature in 1992 and came into force in 1997. 
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29. The new OECD Guidelines are still voluntary, but 29 OECD governments 

plus four non-OECD governments have agreed to adopt them. They re¬ 

quire each country to establish a national contact point where complaints 

can be lodged. It is still too early to tell whether this will be an effective 

constraint on international corporate behavior (Aaronson 2000). 

30. There actually are three main strategies for SRi: screening, shareholder 

advocacy, and community-based investment. Numerous research re¬ 

ports in the past few years have shown that SRi does not necessarily 

conflict with profits, as many SRi funds outperformed nonscreened 

portfolios (Social Investment Forum 2000). 

31. The legal frameworks in the United States and United Kingdom have 

meant that SRi takes different forms. The US. system allows and facili¬ 

tates shareholder activism by only requiring 2 percent of eligible share¬ 

holders to sign on to file a proxy resolution. In much of Europe, proxy 

resolutions are impossible. In the United Kingdom, Canada, and Aus¬ 

tralia, SRI consists primarily of screening and advocacy/dialogue with 

company management (Oxford Analytica 2000). 

32. The contributions of asset specificity to the organization of market ac¬ 

tivity have been explored theoretically by Oliver Williamson (1985). 

33. The literature on the “obsolescing bargain” between a mnc and its host 

country provides evidence that over time the host government gains 

more leverage in the relationship, and “creeping regulation” is likely. 

This may also be true, to a certain degree, for some manufacturing in¬ 

dustries but not for supply chain relations (Kobrin 1987). 

34. The saga of Microsoft and its erstwhile partners, now suing it for anti¬ 

trust violations, provides a cautionary tale about the value of a reputa¬ 

tion as a responsible and trustworthy partner. Despite the fact that Micro¬ 

soft did not have a good reputation, many firms sought partnerships 

with it for competitive reasons. A positive reputation can facilitate a busi¬ 

ness relationship, but competitive advantage is even more important. 

35. The discussion within the business community on these issues is 

framed in terms of “corporate citizenship,” “corporate social responsibil¬ 

ity,” and “business ethics.” It is not referred to as self-regulation except in 

the case of information privacy. 

36. Almost all UN agencies are now actively pursuing partnerships with 

business. The most prominent is the Global Compact, but the most con¬ 

troversial in some ways is the recently ended private sector program of 

the UN Development Program (undp). This program consisted of a 

handful of large MNCs that contributed funds and expertise to a major 

campaign to support market-oriented development projects. Many peo¬ 

ple criticized the UNDP for selling out to business interests and jeopard¬ 

izing genuine development in favor of capitalist profit making. 
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Chapter 2, notes 37-55 

3y. The degree of environmental regulation and its effectiveness of course 

varies considerably across countries (Jaenicke and Weidner 1997; 

Schreurs and Economy 1997; Clark et al. 2001). 
38. These disasters often provide lessons to others but not to the original 

corporate offender; for instance, Exxon itself is not a leader in corporate 

social responsibility although other oil companies are. 

39. There are conflicting reports of exactly how many people were killed or 

injured, although all agree it was in the thousands. For instance, the Cor¬ 

porate Watch web site <http://www.corpwatch.org/trac/bhopal> lists 

8,000 killed and 500,000 injured, while a web site by Union Carbide 

<http://www.bhopal.com> reports that 3,800 died and over 3,000 were 

severely disabled from the accident. 
40. For more information, see the excellent web site hosted by the Alaskan 

government <http://www.oilspill.state.ak.us>. 

41. CERES stands for the Coalition for Environmentally Responsible Econo¬ 

mies. 
42. To allay company fears that the ceres commitments create a new liabil¬ 

ity, the principles themselves contain a disclaimer against holding a 

company legally responsible in court for adhering to them. 

43. The US. government grew concerned that the EMS adopted in Great 

Britain and the EU could become a barrier to US. corporate competitive¬ 

ness. They argued that the Europeans developed standards that would 

disadvantage the United States and feared they would vote as a bloc in 

other international forums on this issue. The iso appeared the safest 

venue. Business interests supported the iso because they had a strong 

voice in its deliberations (Haufler 1999). 

44. The process leading to the development of iso 14000 has been heavily 

criticized in the ngo community. Many ngos and developing countries 

had very little input into the final product. One consultant views it as 

“missed opportunity” (Krut and Gleckman 1998). There is now an ngo 

Initiative on iso 14000 to monitor continuing development and imple¬ 

mentation of the standards (Ecologia 2000). 

45. ISO 14000 is an interesting case of the blending of public and private reg¬ 

ulation. Companies adopt the standards voluntarily. However, the gov¬ 

ernments of countries as diverse as Great Britain and Indonesia are begin¬ 

ning to write iso certification into domestic legislation. Some developing 

countries welcome the iso standards; they know they do not have the 

capacity to develop their own systems, and they hope that iso certification 

will help their national companies become competitive in world markets. 

46. Writing about the Canadian corporate codes movement, John English 

claims the public commitments made by bp galvanized interest among 



Notes to pages sy-^i 129 

Canadian environmentalists and business leaders in the extractive in¬ 

dustries. By 1998, placards were common, conferences on corporate so¬ 

cial responsibility abounded, and shareholder activists bothered com¬ 

pany presidents at annual meetings” (English 2000,4). 

47. The FSC has been criticized for being too soft on loggers. Some large U.S. 

timber companies find it too harsh and have attempted to set up a rival 

organization, the Sustainable Forestry Initiative (Carlton 2000). 

48. This quotation is from a special newspaper series on how pharmaceuti¬ 

cal companies use people in the developing world as test subjects for 

new drugs. It raises ethical concerns about whether the companies con¬ 

duct these trials with fully informed consent from people who have a 
choice about whether to participate. 

49. Recent protests in Seattle, Washington, D.C., and Prague demonstrate 

the effective organizational mobilization of diverse constituent groups. 

50. In many cases, the real barrier to truly eco-efficient production is simply 

that it would require a huge investment to re-engineer the manufactur¬ 

ing process, with benefits in the long term but high start-up costs in the 
short term. 

51. The Natural Step is a nonprofit environmental organization based in 

Sweden that promotes a framework for redesigning activities to be more 

ecologically sound. It is based on systems thinking and whole processes. 

According to its web site, more than 70 municipalities and 60 corpora¬ 

tions have adopted their program, including ikea, Electrolux, and Mc¬ 

Donalds (The Natural Step 2000). 

52. Haas, an academic expert on international environmental politics, notes 

the influence of new norms articulated by ecological “epistemic” (ex¬ 

pert) communities. These norms are incorporated into formal institu¬ 

tions and also into more informal, nonstate based agencies, such as the 

business organizations discussed here (Haas 1999,104). 

53. GRI claims that some governments have inquired about adopting the 

GRI guidelines as part of official government programs (gri 2000). 

54. Most companies are not so forthcoming. Many executives resist reveal¬ 

ing too much information, fearing it would be an open invitation to 

media attention and legal liability. Even if this fear is overcome, many 

firms simply do not have the relevant information easily available; few 

companies collect data on the myriad ways in which the company affects 

the environment. For example, when BP Amoco committed to reducing 

its emissions of greenhouse gases, it first had to find out how much it al¬ 

ready emitted, which no one knew. Establishing this baseline required 

collecting data at all its individual facilities around the world. 

55. Standards organizations support themselves by selling the standards; 

less developed countries often do not have the funds to buy them. 
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Chapter 3, notes 56-79 

56. Ruggie refers to postwar welfare state policies as “embedded liberalism,” 

in which the state promoted free trade and open markets at the same 

time that labor received rising wages, state-supplied welfare benefits, 

and steady employment (Ruggie 1983). 

57. Total compensation includes direct hourly wages, benefits, and all other 

direct and indirect payments. 

58. Analysts disagree about the effects of globalization on inequality. 

Williamson argues that globalization in the nineteenth century led to 

rising inequality in the richer countries and declining inequality in the 

poorer countries. He also asserts that globalization in the late twentieth 

century is having similar effects (Williamson 1997). 

59. The top too TNCs are becoming increasingly transnationalized, when 

measured in terms of their assets, employment, and sales abroad com¬ 

pared to their total assets, employment, and sales. TNCs from developing 

countries also are becoming more transnationalized, even more rapidly 

than companies based in the industrialized countries. The most 

transnational sectors among the top loo TNCs overall were food and 

beverages, chemicals and pharmaceuticals, and electronics and electri¬ 
cal equipment (unctad 1998). 

60. The largest employers in the world are Chinese state-owned firms. 

61. The founders of the ILO saw it as a way to avoid a repeat of the Russian 

Revolution by raising living standards in an international process nego¬ 

tiated among business, labor, and government. The ILO has adopted nu¬ 

merous voluntary conventions, but few have been ratified by every 

member government. It has no enforcement powers but relies on moni¬ 

toring, persuasion, and technical assistance to enhance the conditions of 
work around the globe. 

62. The definition of a living wage is controversial. Generally, it refers to 

wages for a full-time worker that meet the needs of a family, raising it 

above poverty level and allowing a small amount of savings. Every ele¬ 

ment of this is contested what size family to use as standard; what are 

basic needs; what is the poverty level; and how much surplus for savings 

is appropriate. Most corporations will commit to paying minimum 
wages but not living wages. 

63. There are a number of causes for Nike’s current financial weakness, and 

not all can be laid at the doorstep of anti-sweatshop attacks on it. 

64. The boy, Craig Kielburger, later publicly lectured Prime Minister Jean 

Chretien on the need to link trade with human rights (English 2000). 

65. The U.S. government persuaded the participants to negotiate, but it did 

not have a direct vote or seat at the table. Officials believed that any di- 
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rect participation would drive away business participants, who did not 

want this effort to have even a hint of regulation about it. 

66. The launch of SA 8000 created a certain amount of controversy in the 

standards-setting community. An industry group, Industry Cooperation 

on Standards and Conformity Assessment, complained of the prolifera¬ 

tion and high costs of the multiplicity of standards and certifications 

today, especially SA 8000. At a meeting in Munich in 1998, about 58 mem¬ 

bers put forth a “manifesto” in protest, arguing in favor of harmoniza¬ 

tion of standards and self-certification to lower costs (Zuckerman 1998a). 

One report on the launch of SA 8000 commented that it “stunned” the 

international standards community and directly challenged the pre¬ 

eminence of the ISO on international standards (Zuckerman 1998b). 

67. The passage of the Declaration of Fundamental Principles spurred many 

countries to re-examine why they had not adopted the relevant conven¬ 

tions previously. This led in turn to a rash of ratifications in the past two 

years. Still, as of December 2000, only 22 countries have officially ratified 

all eight of the conventions that make up the Fundamental Principles. 

68. Prior to the 1998 annual ILO conference, the Global March Against 

Child Labor traversed the world, ending in Geneva, to draw global at¬ 

tention to the worst forms of child labor. One year later, the ILO adopted 

a new ILO Convention Concerning the Prohibition and Immediate 

Elimination of the Worst Forms of Child Labor. This convention must 

be adopted and enforced by governments, and many have already made 

this commitment. 
69. They included Harvard University, the University of Michigan, the 

University of Notre Dame, Ohio State University, and the University of 

California. After publication, the consultant went on to condemn the re¬ 

port as too weak. 
70. Wal-Mart claims that it does not conduct business with Saipan factories, 

and there is some evidence to support that claim. The companies all say 

they follow US. law in hiring subcontractors, and Nordstrom promised 

to hire its own investigator. 
71. The contrast between Canadian and US. business preferences in similar 

negotiations is striking. US. business clearly did not want official gov¬ 

ernment participation or voting in the AiP. The Canadian business rep¬ 

resentatives, however, insisted that the government play a prominent 

role in the process (English 2000). 
72. Jay Mazur, president of unite and Chair of the afl-cio International 

Affairs committee, has pointed out the danger that too eager support for 

voluntary codes could lead policy makers to view codes as a substitute for 

enforcement of existing laws, prevent adoption of new legislation, and 

further block the linkage of trade with labor standards (Mazur 2000). 
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73. The Canadian efforts also faced institutional barriers: labor issues in 

Canada are a provincial, not a federcll, responsibility. 

74. The two sides generally agreed on all the major subjects to be addressed 

in the code. On almost every one, however, they disagreed about what 

exactly to do (English 2000). 

75. Nike hired a number of independent auditors, including former ambas¬ 

sador Andrew Young, to check its foreign subcontractors in Vietnam. 

When these audits came back with fairly positive results, many labor 

and human rights groups criticized the methodology and sent their own 

monitors to talk to factory workers and disprove the auditors’ report. 

76. The actual method for conducting social audits is still evolving. UNC¬ 

TAD devotes resources and expertise to developing effective and usable 

social accounting systems that mimic the financial accounting with 

which the private sector is most comfortable. 

77. Levi Strauss found itself under criticism on the home front, too. It had to 

shut down plants and restructure when its growth rate slowed and sales 

declined, thus throwing workers in Belgium and France out of their jobs. 

Levi Strauss was one of the last major U.S. apparel manufacturers to pro¬ 

duce much of its product in-house, without extensive subcontracting to 

overseas factories, as noted in the Financial Times, February 23,1999. 

78. Some critics argue that such extensive supply chains are inefficient and 

inhuman. They argue that most products should be made closer to 

home and directly by company employees, to ensure more control and 

responsibility over such issues as worker standards. 

79. Good data on such important issues as wage levels are very difficult to 

find in many countries. It can be difficult to determine what to include: 

Should it include overtime? Is that overtime mandatory or voluntary? 

Are there any regular costs that workers are forced to pay to the man¬ 

agers? Nevertheless, we can say with certainty that most workers in de¬ 

veloping countries are paid extremely low wages compared to those in 
the industrialized world. 

Chapter 4, notes 80-98 

80. This is often referred to as business-to-business (b2b) commerce. B2B in¬ 

cludes using online services to gather companies from around the world 

to aggregate their purchase orders, or to match buyers and sellers on a 

global scale, or to manage the supply chain of a networked company. 

This is still in its very early stages; for instance, one firm has laid out a 

multiyear roadmap for creating more than 120 standards in order to en¬ 

able B2B in the electronics industry alone (Heck 2000). The growth of 
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B2B raises concerns not just about privacy but about antitrust and com¬ 

petition policy. See Federal Trade Commission Staff (2000). 

81. One journalist writing on this topic cites a spring 1998 Business Week/ 

Harris P oil, which indicated that 59 percent of those polled would never 

provide a web site with registration information, and 97 percent were 

reluctant to share any personal information at all (Steer 1999). 

82. For an interesting discussion of how the “new” economy is transforming 
the “old,” see Rauch (2000). 

83. One of the best introductions to this issue, and particularly the contrast 

between American and European approaches, can be found in Peter 

Swire and Robert Litans None of Your Business (1998). 

84. For example, U.S. sectoral regulation includes the Fair Credit Reporting 

Act, the Childrens Online Privacy Act of 1998, the Electronic Funds 

Transfer Act, the Health Insurance Portability and Accountability Act 
of 1996, and others. 

85. A number of states have regulations regarding financial, medical, and 

insurance data; bans on spamming; and other specific information pri¬ 
vacy issues. 

86. By 1998 twenty EU member states had ratified the convention. 

87. Those who advocate giving individuals such property rights believe that 

personal information has become so valuable that it makes no sense to 

give it away for free. Therefore, each individual should be able to negoti¬ 

ate a price for selling data to information collecting entities. ‘As the cost 

of gathering, packaging and reselling information goes to zero, the most 

advantaged owner of information about the individual is the individual. 

That is, the customer can assemble more valuable information about him- 

or herself than any third party, and can profit accordingly” (Evans 1999). 

88. The European Economic Area includes the fifteen members of the EU 

plus Iceland, Norway, and Liechtenstein. 

89. Up until recently the new information players stayed away from Wash¬ 

ington, believing they would prevail politically because of the vital im¬ 

portance of the information sector to the growth of the new economy. 

Giants such as Microsoft came late to the political game and only after an 

antitrust lawsuit brought the power of government to its attention. 

90. One of the more extreme examples of this can be found in an article in 

Wired magazine (“Welcome to Sealand: Now Bugger Off”), which de¬ 

scribes a group of computer geeks who plan to make an offshore plat¬ 

form into a computer hub. They want to give corporations and individu¬ 

als the freedom “to store and move data without answering to anybody, 

including competitors, regulators, and lawyers” (Garfinkel 2000, 230). 

They have an initial investment of $i million to launch the project. 

91. The OPA White Paper on U.S. data privacy provides an excellent over¬ 

view of these efforts (Blackmer and Charyton 1998)- 
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92. The antitrust case against Microsoft has revealed much about the dy¬ 

namics of industry competition and cooperation, hostility and partner¬ 

ship. See Heilemann (2000). 

93. TRUSTe also incorporates the Fair Information Practices recommended 

by the US. Federal Trade Commission and Department of Commerce. 

94. Some people fear that the same software technology that could provide 

consumers with more choice about how their personal data are used 

could also provide autocratic governments with a tool to ensure their 

own citizens do not have free access to the Internet. 

95. A recent study claims that the level of consumer fear of privacy invasion 

is correlated with the rise in cnet online news coverage of the issue 
(Steer 1999). 

96. The OPA represents a coalition of global companies and associations 

founded in 1998. Its members have agreed to abide by “meaningful” pri¬ 

vacy standards—ones that are enforceable by government. The opa also 

strongly supports private sector certification or seal programs 

97 The White House Task Force developed the framework, but other U.S. 

agencies have come to similar conclusions with regard to effective pri¬ 
vacy protection. 

98. The hot-button issue in Europe when it comes to privacy is the eche¬ 

lon intelligence collection system. This secret system, allegedly cre¬ 

ated by the United States with cooperation from Great Britain, Aus¬ 

tralia, New Zealand, and Canada, is rumored to be capable of capturing 

and analyzing telephone, facsimile, and e-mail transmissions, searching 

for specific keywords indicating terrorist or criminal activity. It is 

viewed suspiciously as “Big Brother,” or perhaps “Big American 
Brother.” 

Chapter 5, notes 99-106 

99. One study of environmental policy argues that companies have their 

greatest political influence when there are no negotiations over a for¬ 

mal, binding international regime governing the issue, because busi¬ 

ness leaders can then use their clout with national governments and in¬ 

ternational bureaucracies to protect their freedom of maneuver (Porter 
and Brown 1996,63). 

100. This report examined the innovative use of information technology by 

advocacy groups, from issue tracking to voter guides, interactive data¬ 

bases, resource files, news services, mobilization programs, and others. 
See Foundation for Public Affairs (2000). 

101. For a more critical view of corporate reputation and how it affects rela¬ 

tions between society and the private sector, see Klein (1999). 
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102. In general, most companies in the past decade have invested in countries 

with well-developed regulatory systems, such as Europe and the United 

States. Investment in developing countries usually leads to technology 

transfer and economic growth without weakening government regula¬ 

tory capacity (Drezner 2000). But the possibility that competition 

among firms on the basis of quality will lead to a spiral of rising stan¬ 

dards is only a possibility as yet, although the widespread adoption of 

certification standards such as iso 14000 may lead to just that. 

103. What is often termed an “industrial ecology” view can lead to innova¬ 

tions that improve efficiency, lower costs, and raise the value of prod¬ 

ucts. For example, 3m claims it has saved over $700 million through its 

Pollution Prevention Pays Program. However, a corporation cannot con¬ 

centrate all its attention on materials and energy use while neglecting 

other sources of competitiveness (Esty and Porter 1998). 

104. Collective efforts, however, can suffer from the free rider problem un¬ 

less members of the group can monitor one another’s behavior and 

check any attempts to cheat (Bobrowsky 1999). 

105. Many of the most prominent popular books on corporations focus on the 

ways in which corporations pursue profits at the expense of social goals 

(Korten 1995; Greider 1997; Mokhiber and Weissman 1999). 

106. The Big Three automakers have their own quality assurance standards; 

the European Union has its emas for environmental management sys¬ 

tem standards; in addition, there is SA 8000, iso 14000, and others 

(Zuckerman 1998a). 
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